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The printer made sad havoc of our language 
in editorial in last week’s issue, comment- 
ing on Chief Justice Bleckley, by printing 
the word ‘‘picknickian’’ for ‘‘Pickwickian.’’ 
Though our readers probably understood 
what was meant, we deem it but justice to 
the eminent judge to say that though he may 
occasionally use language of a ‘‘Pickwickian’’ 
character, there is nothing ‘‘picknickian’’ 
about him. 





A correspondent of the Albany Law Jour- 
nal, writing upon the subject of the Tilden 
will case, maintains that it is a matter of 
record that Mr. O’Connor told Mr. Tilden 
that the will would not stand because of the 
reasons now given by the court in setting it 
aside, and that the question of its validity was 
discussed by Mr. Tilden with many eminent 
lawyers, and that therefore he must have 
known and felt some doubt about it. The 
correspondent also questions whether it is 
not ‘‘the opinion of many of our ablest law- 
yers who knew Mr. Tilden well, that he was 
quite content to have it said of him that he 
had tried to establish a great library but the 
wicked lawyers prevented it. It does not 
take any great stretch of the imagination to 
think of him as chuckling over the reputation 
he is getting on the strength of the library he 
wanted to establish, which the lawyers pre- 
vented him from establishing, and then think- 
ing with quiet satisfaction that his property 
went to his relatives, where it naturally would 
go and where he intended it should go all the 
time.’’ Though we are hardly prepared to 
agree with the view of the correspondent, with- 
out more convincing testimony, it does indeed 
seem strange that a man of the ability and 
wisdom usually ascribed to Mr. Tilden 
should, in the face of doubt and question on 
the subject, have left the fate of the provis- 
ions of his will to the determination of the 
courts, when he could easily have placed 
them beyond controversy. 
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The ‘‘Autobiography of a Justice of the 
Peace,’’ which appears in a late number of 
the Century magazine, will hardly encourage 
many of the youths of the nation to aspire to 
that ancient and strictly honorable office, 
though its author has written it, as he states, 
as a plea to the ‘‘bright-eyed students and 
farm hands who are just attaining their ma- 
jority, to fit themselves to occupy the wool- 
sack thus left vacant by the death of older 
justices of the peace.’’ The justice of the 
peace whose official life in the far west is | 
humorously portrayed, emigrated from the 
State of Maine. We are told that his parents 
were poor, but ‘‘were so honest that it 
occasioned comment. As they grew older 
they found that their integrity had become 
so fixed upon them that they cculd not throw 
it off.’’ Chosen by the people of the village 
on the frontier as a justice of the peace, he 
trembled for fear that he would not success- 
fully fill the place of his predecessor, and so 
used to go over to the penitentiary, ‘-where 
he was stopping for a few years,’’ to get 
points from him as to his course of action. 
Furnishing his ‘‘compressed room’’ by means 
of a bright red stove and a copy of the re- 
vised statutes, he was ready ‘‘to mete out 
substantial justice to those who would cali 
and examine stock and prices.’” Though he 
was called ‘‘judge,’’ and frequently men- 
tioned in the papers with great consideration, 
he was out of coal about half the time, and 
once ‘‘could not mail letters for three weeks 
because he did not have the necessary 
postage.’’ During this time ‘‘his friends in 
the Eastern States may possibly recall the 
time’’ when his correspondence seemed to 
flag. One of his first duties was to marry a 
couple. The groom was a_ frontiersman 
and the bride ‘‘a peri from Owl Creek, wear- 
ing moccasins of the pliocene age,’’ and, by 
name, ‘‘Beautiful Snow.’’ The groom was a 
man of courage, and held human life at a low 
figure. ‘‘Thatis why he married Beautiful 
Snow without ever flinching; also why I re- 
frained from mentioning his name; also why 
I kissed the bride. I did not yearn to kiss 
her. There were others who had claims on 
me, but I did not wish to give needless pain 
to the groom and so I did it.’’ 





Later on, the legislature, seeing that the 
county would have to provide for him in 
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some way, decided to abolish one of the 
other justices. Then trade picked up. He 
was also ex officio coroner. He would marry 
a quick tempered couple in the morning, sit 
on the husband in the afternoon, and try the 
wife in a preliminary way in the evening for 
the murder. Sometimes a murderer would 
escape the grand jury and get lynched. ‘‘But 
he would not escape me. If I could not try 
him in life’s bright summer time, I could sit 
on him and preside over his inquest after the 
lynching.’’ Reading a charge of willful mur- 
der to one who had committed the crime he 
asked him to plead, but he said nothing. 
Then he asked him his reason for killing 
Smith. He had none. His reason had fled. 
Of course, during the six years of his judicial 
life he met with many reverses, especially at 
the hands of the supreme court, but many 
more pretentious judges will share his proud 
boast that during all that trying time he was 
sustained and soothed by an unfaltering trust 
in the people, even though the higher courts 
did not sustain and soothe his decisions. 
Looking over these years he asks himself the 
question: ‘‘Is there anything in the way of 
official triumph and official honor in all this 
that cannot be attained by most any bright 
young American?’’ And there is grim 
humor in his answer. ‘‘Certainly not. Pa- 
tient endeavor, untiring industry and politic- 
al purity, coupled with a profound intellect 
and massive thought works, will surely win 
in the struggle for preferment, and there is 
no reason why any young man so equipped 
may not ultimately rise also to a position as 
justice of the peace.’’ 








NOTES OF RECENT DECISIONS. 


Exemptions — GARNISHMENT IN FOREIGN 
Srate—DamaGes.—The Appellate Court of 
Indiana decide, in Kestler v. Kern, 28 N. E. 
Rep. 726, that a creditor who, by assigning 
his claim to a resident of another State for 
the purpose of evading the exemption laws of 
his State, an act forbidden by Rev. St. Ind. 
1881, §§ 2162, 2163, collects his claim 
against a debtor who resides in the same 
State with himself from property that would 
have been exempt had suit been brought in 
his own State, is liable therefor to his debtor 





in a civil action fordamages. Reinhard, J., 
dissents from the conclusion of the court. 
Crumpacker, J., says: 

In the case before us the first question to be settled 
in logical order is, do the facts set out in the complaint 
constitute a legal injury? Under the common law, if 
a debtor had two cloaks, one could be seized and sold 
for his debt, without regard to his necessities, or the 
necessities of those dependent upon him for support. 
When this rigid and uncharitable rule began to give 
way to a nobler sentiment of benevolence, in the form 
of constitutional and statutory provisions designed to 
protect the debtor, and those relying upon him for 
maintenance, from absolute want and destitution, it 
was regarded as an epoch in our jurisprudence mark- 
ing the entrance of humanity into a higher civilization; 
and now every nation on the globe, which lays any 
claims to a respectable order of civilization, has pro- 
visions, more or less adequate, forthe relief-of the 
debtor and his family. The right to a reasonable 
amount of property exempt from seizure or sale for 
the payment of debt is vouchsafed by the constitution 
of this State, and the laws which have been enacted 
to secure this right tothe debtor have been and are, 
it may be said to the credit of our institutions, especi- 
ally favored in the administration of justice. They 
have been characterized by the courts as “humane,” 
“beneficent,” ‘‘benevolent,’’ and ‘‘benign,’? and they 
have uniformly been interpreted with great liberality 
in favor of the debtor. Section 703, Rev. St. 1881, 
provides that an amount of property not exceeding in 
value $600 shall be exempt from sale upon execution 
or other final process against a householder, upon a 
demand growing out of or fuunded upon contract. 
While the exemption provided in this section is 
absolute in terms, it is made by other provisions to 
depend upon the contingency that the debtor will 
claim the privilege at the time and in the manner 
laid down, or he will be deemed to have waived it, 
and itis regarded asa personal right to be asserted, 
rather than an absolute right created by force of the 
provisions of the statute. The law presumes, how- 
ever, that the debtor will avail himself of the privilege, 
in the absence of evidence of a contrary intention. 
State v. Harper, 120 Ind. 23, 22 N. E. Rep. 80. Section 
959 provides that the earnings of an employee of any 
person or corporation shall not be subject to garnish- 
ment for his debt, so long as he shall remain in the 
service of such person or corporation, not exceeding 
one month’s wages. This provision seems to be 
absolute, and is not dependent upon any act of the 
debtor; yet, if earnings so made exempt should be 
attached in the courtsin this State, and the beneticiary 
of the law should fail to assert his right to the ex- 
emption, it would amount to a waiver. Itis madea 
crime punishable by fine for any person to send, or 
eause to be sent, any claim against acitizen of this 
State into another State, or to assign or transfer such 
claim, for the purpose of being collected in the courts 
of another State, with the purpose and intention of 
depriving such debtor citizen of his rights under the 
exemption laws of this State, where the parties and 
subject-matter are within the jurisdiction and could 
be reached by the process of the courts in this State. 
Sections 2162, 2163, Kev. St. 1881; State v. Dittmar, 
120 Ind. 54, 22 N. E. Rep. 88. In the case under 
consideration the complaint discloses facts which, if 
true, would subject the appellee to a criminal liability 
under the provisions of section 2162, supra; and while 
itis true that statutes of that character are designed 
primarily to promote the public welfare, and infrac- 
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tions thereof should ordinarily be redressed by public 
prosecutions, yet tbe almost unbroken current of 
authority sanctions the right in an individual, who 
bas been specially damaged by an act whichis in 
violation of a criminal statute, to maintain an action 
for his damages, notwithstanding the same act may 
subject the wrong-doer to a penalty in a public prose- 
cution. Ip every violation of the penal laws enacted 
for the protection of society, each member of the 
body politic suffers an injury, in theory, at least; but 
such injuries as are common to all the citizens cannot 
be made the basis of a private suit, but, where one is 
injured above that inflicted upon him as a member of 
the commonwealth, the rule is different. Powell v. 
Bunger, 91 Ind. 64. Such special injury, however, 
must ordinarily arise from an invasion of some civil 
right existing independent of the criminal law, or 
expressly conferred thereby. Judge Cooley, in his 
work on Torts (page 7), says: **When an act or neg- 
lect which constitutes a public wrong is specially and 
peculiarly injurious to an individual, and obstructs 
him in the enjoyment of some right which the Jaw has 
undertaken to assume, the offender may be subject to 
a double liability; he may be punished by the State, 
and he may also be compelled to remunerate the 
individual.”? See same work (2d Eq.), p. 102; 1 Suth. 
Dam. pp.3 6. It was held in Wilson v. Joseph, 107, 
Ind. 490, 8 N. E. Rep. 616, that where an act is made 
punishable by statute it is as effectually prohibited as 
if the act were legislated against in positive and direct 
prohibitive terms. It was said by the court in New v. 
Walker, 108Ind. 365, 9 N.E. Rep. 386: “It isan 
elementary rule that what the law prohibits under a 
penalty is illegal, and cannot, therefore, be the founda- 
tion on a right between the immediate parties.” In 
the case before us the appellant was a resident hou-e- 
holder of the State, and was entitled tothe benefit of 
our laws exempting property from the payment of 
debt under certain circumstances. By an unlawful 
act of the appellee, which was done with that end in 
view, the appellant’s right toexemption was defeated, 
and that which the law declares he should enjoy with 
impunity was taken from him. His rights were 
violated, and his loss was special and substantial. 

The next question for determination is, has the 
appellant suffered damages which the law will recog- 
nize and remunerate? Itis a familiar maxim of the 
law that for every wrong there is a remedy. In 
Ashby v. White, 1 Salk. 19, Lord Holt said: “If a 
Statute give aright, the common law will give a reme- 
dy to maintain that right.”” In Cooley on Torts (page 
20) it is said: “‘It is a legal paradox to say that one has 
a legal right to something, and yet to deprive him of 
it isnot a legal wrong. Where the law thus declines 
to interfere between the claimant and his disturber, 
and stands, as it were, neutral between them, it is 
manifest that in respect to the matter involved no 
claim to legal rights can be advanced.”’ It cannot be 
said that the unlawful act which deprived appellant 
of his right toexemption resuliedin no damage in 
contemplation of law, because the funds were applied 
in payment of his just debt. If this were the law, in 
every instance where an officer refused to set apart 
property claimed by a debtor as exempt from sale, the 
debtor would be remediless, providing the proceeds 
of the property were upplied upon tne debt. This 
interpretation of the law would render practically 
nugatory every provision intended for the relief of the 
debtor. But it bas been decided and adhered to with 
marked steadfastness that if an officer refuses to sur- 
render property exempt from sale, but proceeds to 
dispose of it, tne debtor may recover the property in 








the hands of an in nt purch » orbe may sue 
the officer and the judgment plaintiff, or either of 
them, for trespass, and recover the value of the 
property, notwithstanding he may have bad credit 
for it upon his debt. Huseman v. Sims, 104 Ind. 317, 
4 N.E. Rep. 42; Conwell v. Conwell, 100 Ind. 4387; 
Douch v. Rahner, 61 Ind. 64: Graham v. Crocket, 18 
Ind. 119; Haswell v. Parsons, 15 Cal. 266; Below v. 
Robbins, 76 Wis. 600, 45 N. W. Rep. 416; State v. 
Harrington, 33 Mo. App. 476; Alsup v. Jordan, 69 
Tex. 300,6S. W. Rep. 831; Thomp. Homest. & Ex. § 
877; Freem. Ex’ns, § 215. 

In the S:ate of California the exemption Jaw requires 
the debtor to prepare and tender aschedule to the 
officer holding the writ, and designate the property 
claimed exempt from sale, very similar to the require- 
ment of the law in this State. In the case of Haswell 
v. Parsons, supra, it was held by the court that, where 
an execution has beenissued and property set apart 
to the debtor upon his application under the exemp- 
tion laws, and the execution was returned nulla bona, 
and an alias execution issued upon the same judg- 
ment, which the sheriff levied upon the property 
before set apart as exempt, and sold it, the defendant 
being away from home, ard unable, on account of 
sickness, to again apply for exemption, the sheriff 
was liable to the debtor for the value of the property 
sold. Under the circumstances, the debtor was held 
not to have waived his rights to the benefit of the 
exemption laws. It is now firmly settled in this 
country thata debtor may enjoin his creditor from 
sending a claim into another jurisdiction for the pur- 
pose of evading the exemption laws of the State where 
they reside, and of collecting the claim from property 
exempted by the laws of the home State, whether it 
is prohibited by the penal laws or not. Cole v. Cun- 
ningham, 133 U. 8. 107, 10 Sup. Ct. Rep. 269; Wiison 
v. Joseph, supra; Teager vy. Landsley, 69 Iowa, 725, 27 
N. W. Rep. 739; Mumper v. Wilson, 72 Iowa, 163, 33 
N. W. Rep. 449; Keyser v. Rice,47 Md. 203; Snook 
v. Snetzer, 25 Ohio St. 516; Eogel v. Scheuerman, 40 
Ga. 206; Zimmerman v. Franke, 34 Kan. 650, 9 Pac. 
Rep. 747; Dehon v. Foster, 7 Allen, 57. In Wilson v. 
Joseph, Elliott, J., speaking for the court, said: **The 
object of our exemption laws, as this court bas many 
times declared, is to secure to a resident housebolder 
the reasonadle comforts of life for himself and his 
family. This is the doctrine asserted by our organic 
law and by our statutes. It was to give full and just 
effect to this humane and benign principle of our law 
that the legislature enacted a statute making it an 
offense for any person to send a claim against a debtor 
out of the State for collection in order to evade our 
exemption laws. Rev. St. 1881, § 2162. The enact- 
ment of which we are speaking 1s prohibitory in its 
character, for it is one of the rudimentary principles 
of the law that astatute making ao act of criminal 
offense prohibits its performance as effectually as if 
the prohibition were expressed in direct terms. 
There can, therefore, be no doubt that our statutory 
law prohibits a creditor from evading our exemption 
laws by sending his claim to a foreign jurisdiction for 
collection. The attempt to take from a workman 
the wages earned by him, by sending the claim toa 
jurisdiction where our exemption laws will not avail 
him, is one that the courts will not tolerate. They 
will, on the other hand, lay the ‘strong arm of chan- 
cery, upon persons within their jurisdiction, and 
prevent them from taking away the wages which our 


constitution and our statute wisely secure to him for 
the support of his family.” 
It would be a lasting reproach to our jurisprudence, 
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armed, as it is inits admirable combination, with all 
the powers and attributes of both law and equity, to 
hold that while a creditor may be enjoined from send- 
ing a claim into another jurisdiction for the purpose of 
evading our exemption laws, yet, if he should do so 
successfully without the knowledge of the debtor, or 
it the debtor on account of his poverty be unable to 
furnish ‘the necessary undertaking for a restraining 
order, the law will afford him no redress. In many 
instances, creditors could assign or transfer claims 
against our citizens to citizens of other States, for the 
purpose of facilitating their collection, before a re- 
straining order could be obtained, and no order of 
injunction, after such assignment or transfer, could 
interfere with the non-resident assignee, and prevent 
him from prosecuting proceedings in the tribunals of 
his own State. The “strong arm of chancery” would 
afford very inadequate protection under such circum- 
stances. But the extraordinary remedy of injunction 
never assumes to prevent an act which, if done, would 
result in noinjury in contemplation of the law. It 
does not undertake to prohibit the commission of an 
immoral or illegal act, unless it is necessary to pro- 
tect some recognizable substantial right, either legal 
or equitable. Itis said in High on Injunctions (sec- 
tion 20): ‘*The subject-matter of equity jurisprudence 
being the protection of private property and of civil 
rights, courts of equity will not interfere for the 
punishment or prevention of merely criminal] or 
immoral acts. Equity has no jurisdiction to restrain 
the commission of crimes or to enforce moral obliga- 
tions and the performance of moral duties, nor will 
it interfere for the prevention of an illegal act merely 
because it is illegal; and, in the absence of any injury 
to property rights, it will not lend its aid by injunction 
to restrain the violation of public or penal statutes, or 
the commission of immoral and illegal acts.” See, 
also, 10 Amer. & Eng. Enc. Law, 780. There can be 
no question, upon principle or authority, that a viola- 
tion ofthe statute under consideration is such an 
unlawful act as will give rise toa right of action in the 
debtor who has been deprived of his statutory privi- 
lege thereby. Such right of action may be in the 
nature of a suit ex delicto, for damages resulting from 
the unlawful act of another, or it may be ex contractu, 
for money had and received, upon the principle that 
one who by his unlawful act obtains property which 
belongs to another will, in law, be deemed to hold it 
for the use of him to whom it of right belongs. 
Exemption laws are remedial in their nature, and do 
not import vested rights or privileges into contracts. 
Consequentiy, as arule, they can have no extra- 
territorial force. Where the laws of two jurisdictions 
are substantially the same respecting rights of exemp- 
tion, however, in a suit between two citizens of one 
of such States, in the courts of the other, the exemp- 
tion laws of the State of their residence will be given 
effect, upon the doctrine of interstate comity. Rail- 
road Co. v. Baker, 122 Ind. 433, 24N. E. Rep. 83; 
Drake v. Railway Co., 69 Mich. 168, 37 N. W. Rep. 70; 
Pierce v. Railway Co., 36 Wis. 288; Railway Co. v. 
Maltby, 34 Kan. 125, 8 Pac. Rep. 235; Wright v. Rail- 
way Co., 19 Neb. 175, 27 N. W. Rep. 90. 

While the federal constitution requires that full 
faith and credit shall be given the judgments and pro- 
ceedings of courts of other States, this requirement 
does not prevent a State from preserving the proper 
legal relations between its own citizens, and com- 
pelling one to do to another that which its laws re- 
quire even if he has acquired an advantage by the 
sanction of a tribunal! in another jurisdiction. In the 
ease of Phillips v. Hunter, 2 H. Bl. 402, this doctrine 





was announced with much vigor and clearness. In that 
case the plaintiff was the assignee of one who had been 
adjudged a bankrupt. The defendants were creditors 
residing in England, and they sent their claims to this 
country for collection, and attached debis due the 
bankrupt in Pennsylvania, and secured the proceeds 
thereof. The suit was to recover from them the pro- 
ceeds of such collection, and the court held that, as 
the parties were all citizens of that county, it had the 
power to enforce an observance of the laws as between 
them, and that the defendants should account to the 
assignee for the proceeds of the foreign collections. 
Among other things the court said: ‘‘In an action for 
money had and received, the receipt shall be always 
deemed to inure to the use of him who hath the right, 
even though it be taken under adverse title.’’ In 
Keyser v. Rice, supra, the court said: ‘*The power of 
the State to compel its citizens to respect its laws, even 
beyond its own territorial limits, is supported, we 
think, by a great preponderance of precedent and au- 
thority.” The case of Stark v. Bare, 39 Kan. 100, 17 
Pac. Rep. 826, is precisely like the case at bar. The 
parties to the action were both residents of Kansas, 
and the plaintiff was in the employment of a railroad 
company, which operated a line of railroad extending 


from witbin the State of Kansas to and within the ° 


State of Missonri. The laws of Kansas exempted the 
wages and personal earnings of its citizens, for a 
period not exceeding 60 days, from attachment or 
garnishment for the payment of debts. The defend- 
ant held a claim against the plaintiff, which he sent 
into the State of Missouri for collection, for the pur- 
pose of evading the exemption laws of Kansas, and 
collected his claim by attaching the earnings of the 
plaintiff. The suit was to recover damages, including 
the amount of wages attached, and the court held the 
defendant liable, saying: ‘In the present case both 
parties are citizens of the State [Kansas] and subject 
toitslaws. According to the allegations of the peti- 
tion, Stark brought his action in Missouri, at a place 
far distant from the residence of Bare, for the express 
purpose of evading the Kansas laws, and wrongfully 
appropriating the earnings of Bare to which he was 
not entitled. We think it was a wrong which may not 
only be restrained by injunction, but that the citizen 
who proceeds and inflicts the wrong is liable to the 
debtor to the extent of the injury sustained.” 

In the cast of Teager v. Landsley, supra, the court 
held that a creditor who, in violation of an order of 


court restraining him therefrom, collected his debt by . 


seizure of property exempt from execution in the 
State of lowa, by attachment proceedings in another 
State, was liable to the debtor in damages for the value 
of the property so appropriated. In Albrecht v. 
Treitschke, 17 Neb. 205, 22N. W. Rep. 418, the facts 
were as follows: Albrecht owed Treitschke upon ac- 
count, which the latter putin judgment. The former 
was in the employment of the Omaha Smeiting & Re- 
fining Company, and wages were due him from such 
employer, which were exempt from attachment or 
seizure for the paymentof debts. Treitschke, without 
the knowledge of Albrecht, caused a garnishee pro- 
cess to issue against the smelting company, and by 
virtue thereof obtained an order against the latter for 
the payment of the wages due Albrecht upon tte 
judgment againsthim. Albrecht then sued Treitschke 
for recovery of the wages obtained by him by the gar- 
nishment, and the court held that he was entitled tu 
recover, declaring that ‘‘it is well settled that, if ex- 
empt property is seided and applied to the payment of 
a debt, the owner may have his action against the 
wrong-doer, unless such exemption is waived by some 
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act or omission of the debtor.” In the case of Schaller 
v. Kurtz, 25 Neb. 655, 41 N. W. Rep. 462, personal 
earnings had been appropriated by a creditor in pay- 
ment of his demand, by proceedings in garnishment, 
in violation of the debtor’s rig hts under the exemption 
laws, andin the decision of the question the court 
said: “‘Where, by garnishee process, a creditor ob- 
tained the money of his debtor which was exempt 
from execution, a cause of action thereby arose in 
favor of the debtor against the creditor.”’ 

From an. examination of the questions involved in 
the case before us, we are firmly convinced that, in 
harmony with the principles of justice and the greater 
weight of authority, the appellee was guilty ofan 
actionable wrong in assigning and transferring his 
claim against the appellant for the purpose of evading 
the exemption laws of this State, and that substantial 
legal damages resulted from such wrongful act. 


PLepGE—ExeEcutTory ConTRACT—REPLEVIN 
BY PLepGer.—In Huntington v. Sherman, be- 
fore the Supreme Court of Connecticut, it 
appeared that defendant agreed that the tools 
which he had in plaintiff’s shop, which he 
occupied as their tenant, should be turned 
over to them as security for overdue rent, 
but there was no agreement of forbearance 
on plaintiff’s part in relation to the debt, nor 
any change in the conditions in regard to it. 
The only writing between the parties was a 
list of the tools made by plaintiffs with the 
aid of defendant. There was no actual de- 
livery of possession to plaintiffs; defendant, 
by agreement with them, continuing to use 
the tools in his trade. It was held that the 
agreement was not an actual pledge, but an 
executory pledge contract, and, as there was 
neither actual nor constructive delivery of the 
tools, there was no valid consideration for the 
contract, to entitle plaintiffs to enforce it, 
and they could not, therefore, maintain re- 
plevin for the tools, under Gen. Stat. Conn. 
§ 1323, which provides that the action may 
be ‘maintained to recover any goods or chat- 
tels in which the plaintiff has a general or 
special property, with the right to their im- 
mediate possession, or which are wrongfully 
detained from him in any manner.’’ Loomis, 
J., says: 


There is a distinction of controlling importance in 
this case between an executory pledge contract and 
an actual pledge. The essentials of the contract 
are (1) a subject-matter; (2) a debt or engagement; 
(3) a meeting of the minds of the parties that the 
subject-matter shall be handed over tosecure the pay- 
ment or fulfillment of the debt or engagement. But 
to consummate the contract and constitute the pledge 
there must be delivery. Until this takes place there is 
no pledge, but only an executory pledge contract. If 
such contract is supported by sufficient consideration, 
each party may hold the other bound to perform it. 








formance, and in some cases, doubtless, equity might 
decree specific performance. Inthe case at bar the 
court expressly finds that “all the implements and 
chattels mentioned in the plaintiffs’ complaint were in 
the shop, and continued inthe possession and daily 
use of the defendant in his occupation as a tinner, and 
the same were not out of his possession until they 
were taken by the plaintiffs by writ of replevin,”’ etc. 
And again the court in another connection says; ‘‘No 
delivery of the goods was made to or possession ob- 
tained by the plaintiffs.” This is conclusive that there 
was noactual delivery. Was there any constructive 
delivery? 

The sole foundation for the latter is the finding that, 
“several days after the memorandum was made, the 
defendant agreed with the plaintiff that the articles 
should remain in the shop until the indebtedness was 
paid;” but the circumstances ordinarily furnishing a 
basis for constructive delivery are wholly wanting. 
The goods were not at sea, norin a warehouse, nor 
were they too ponderous to be readily moved, nor 
were they placed within the power and control of the 
plaintiffs. Itis truethe plaintiffs owned the shop 
where the goods were, but the defendant as lessee 
held lawful poxsession, and how long he would or 
could so hold was uncertain. The pledge agreement 
contemplated no time for surrendering the possession 
of the shop to the plaintiffs. There was formerly very 
little disagreement among the authorities in regard to 
the proposition that to complete a pledge the pledgee 
must take possession, and that to preserve the pledge 
he must retain possession, (unless a redelivery to the 
pledgeor was made for some temporary purpose). The 
greater number of authorities still continue to support 
this doctrine. Beeman v. Lawton, 37 Me. 543; Collins 
v. Buck, 63 Me. 459; Walcott v. Keith, 22 N. H. 196; 
Bank v. Nelson, 58 Ga. 391; Nevan v. Roup, 8 Iowa, 
207; Ceas v. Bramley, 18 Hun, 187; Propst v. Rose- 
man, 4Jones (N.C.), 130; Homes v. Crane, 2 Pick. 
607; Bonsey v. Amee, 8 Pick. 236; Walker v. Staples, 
5 Allen, 34; Kimball v. Hildreth, 8 Allen, 167; Foltier 
v. Schroder, 19 La. Ann. 17; Story, Bailm. (9th Eq.) 
§ 297; Jones, Pledges, §§ 23,27; Edw. Bailm. §§ 176, 
209, 223. See a review of the cases ina note, to 
Lucketts v. Townsend, 49 Am. Dec. 730. 

We have observed, however, for several years a 
growing laxity on the part of judges and jurists in the 
application of the principles of constructive pledge 
delivery, until now it must be confessed there are 
authorities of great weight and respectability that 
hold that, as between the parties themselves, an 
actual delivery may not be necessary, and that the 
possession may be regarded constructively where the 
contract places it. Keiserv. Topping, 72 Ill. 226; 
Tuttle v. Robinson, 78 Ill. 332; Martin v. Reid, 11 C. 
B. (N. S.) 736; Easton v. Bank, 127 U. 8. 536, 8 Sup. 
Ct. Rep. 1297; Schouler, Bailm. 182-185. The exigency 
of the present case does not require usto decide 
whether the pledgeor himself may not in some cases 
be the agent of the pledgee to take an.1 keep possession 
for the latter, or whether there may not be cases 
where the possession may be considered construgtive- 
ly where the contract places it; for it is manifest that 
there must be in all cases a valid executory contract 
to uphold the transaction and secure the thing pledged 
to the pledgee while there is no actual change of 
possession. In other words, the executory pledge 
contract must have force and vitality enough to com- 
pel an execution of it, to be good between the parties. 
In the present case there was, in the absence of actual 
delivery, no valid consideration. The only corfsidera- 


Damages may, of course, be recovered for non-per- . tion wasa pre-existing debt, but there was no agree- 
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ment for forbearance, no change at all in the debt, and 
no change in the condition of the plaintiffs or defend- 
ant. In other words, there was no benefit whatever 
tothe promisor, and no detriment or inconvenience 
to the promisee. 


ABATEMENT—GARNISHMENT — CONFLICT OF 
Laws.—In German Bank v. American Fire 
Ins. Co., the Supreme Court of Iowa hold 
that in an action in an Iowa court on a policy 
of insurance issued to an Iowa corporation by 
a Pennsylvania insurance company, doing 
business in Iowa and Illinois, an action 
against the insured in Illinois by other parties 
residing therein, and the garnishment of its 
claim against the insurance company, may be 
pleaded in abatement; because, presuming 
the laws of Illinois, which were not pleaded, 
to be the same as those of Iowa, the Illinois 
court had acquired jurisdiction of the cause 
* of action, since Code Iowa, § 2580, provides 
that an action aided by attachment may be 
brought in any county of the State, wherever 
any part of the property sought to be attached 
may be found, when the defendant whose 
property is thus pursued is a non-resident, 
and section 1144 requires a foreign insurance 
company doing business in this State to ap- 
point an agent upon whom process may be 
served. Robinson, J. says: 


The ground of the demurrer is, in substance, that 
the facts set out in the answer fail to show that the 
Illinois court has jurisdiction of defendant, or of the 
subject-matter of this action. The theory upon which 
the demurrer was sustained appears to be that de- 
fendant and the Dubuque Mattress Company were, as 
to Illinois, foreign corporations; and as defendant is 
not shown to have had the money in controversy in 
its possession in that State, and as the transaction out 
of which the indebtedness arose was notin any way 
connected with any office or agency of defendant, ju- 
risdiction was not acquired by the proceedings therein 
had. There are authorities which hold that process 
of garnishment served upon a non-resident of the 
State in which the action is pending, whois not tem- 
porarily within that State, is not effectual as an at- 
tachment; andthe reason given for such holding is 
that property not in the State, in the hands of non- 
residents, and debts due from them, are not within 
the jurisdiction of the court, and therefore cannot be 
acted upon by it. Wright v. Railroad Co. (Neb.), 27 
N. W. Rep. 94. ‘*Mere choses in action are consid- 
ered with reference to the trustee process as local, 
and not as following the person of the trustee wher- 
ever he may transiently be found.” Sawyer v. Thomp- 
son, 24.N. H. 514. In thai case it was held that, if all 
the parties are inhabitants of another State, the 
garnishee cannot be charged where suit is brought, 
unless he has goods in his hands belonging to his prin- 
cipal, or has contracted to pay him money or deliver 
him goods in the State where the action is brought 
and thesprocess of garnishment is served; and, in the 
' absence of statutory enactment to the contrary, that 





is, perhaps, the general rule, especially when the de- 
fendant is not personally served within the State. 
Lawrence v. Smith, 45 N. H. 539; Green v. Bank, 25 
Conn. 452; Gold v. Railroad Co., 1 Gray, 425; Tingley 
v. Bateman, 10 Mass. 343. 

But we do not think the authorities cited are ap- 
plicable to this case. The pleadings do not show 
what the laws of Lilinois are, excepting as we have 
stated, and, in the absence ofa showing to the con- 
trary, we must presume that they are the same as the 
laws of this State. Defendant, when garnished, was 
doing an insurance business under a license duly issued. 
In order to transact such business, it was necessary for 
it to appoint an agent in that State on whom process 
might be served with the same effect as though it had 
been served upon the company. Code, § 1144; 
Insurance Co. v. Rodecker, 47 Iowa, 165. 

The fact that it had been licensed, and was doing an 
insurance business in the State, authorizes the pre- 
sumption that it had in all respects complied with the 
requirements ofits laws. Lx parte Schollenberger, 
96 U. S. 369. By so doing, it became subject to those 
laws, and to treatment in many respects as a domes- 
tic corporation, and liable to be sued in all respects as 
such a corporation would be. McNichol v. Mercantile 
Rep. Agency, 74 Mo. 472; Railroad Co. v. Harris, 12 
Wall. 65. Anaction aided by attachment may be 
brought in any county of the State, wherever any 
part of the property sought to b2 attached may be 
found, when the defendant whose property is thus 
persued is anon-resident of the State. Code, § 2580. 
The record does not show what agency defendant had 
in Illinois; but whether it had its principal place of 
business for the State in Cook county, or whether it 
was found there inthe person of an agent, is im- 
material, for the purposes of this case. No question 
is made as to the agent upon whom service was made, 
nor as to the county in which the action was brought, 
and the provisions of law were ample for commencing 
aetion against defendant and enforcing its liability in 
Illinois. Code, §§ 1144, 2584, 2586. Proceedings by 
garnishment are, in effect,a suit by the defendant in 
the name of the plaintiff against the garnishee. Drake, 
Attachm. § 452; Daniels v. Clark, 38 Iowa, 559. Had 
the mattress company, before assigning its claim, 
brought suit against defendant in Illinois, it cannot be 
doubted that it could have recovered, and any creditor 
of the mattress company could have appropriated the 
debt by means of an action against that company aided 
by attachment. Therefore, assuming that defendant 
owed the mattress company when Glover & Willcombe 
commenced their action, it was authorized. The case 
of Mooney v. Railroad Co., 60 Lowa, 347, 14 N. W. Rep. 
343, as tothe right of garnishment, is much like this 
in principle, and supports the conclusion we have 
reached. See, also, Railroad Co. v. Crane, 102 Ill. 249; 
Morgan v. Neville, 74 Pa. St. 56; Barr v. King, 96 Pa. 
St. 487; McAllister v. Insurance Co., 28 Mo. 216. 

It must .be understood that what we have said ap- 
plies to the attachment by garnishment of debts, and 
not to other personal property, as merchandise, which 
has a corporeal existence and an actual location. The 
rule in regard to such property was considered in 
Montrose Pickle Co. v. Dodson & Hills Manut’g Co., 
76 Iowa, 172,40 N. W. Rep. 705. Itis our opinion 
that the pleadings show that the superior court of 
Cook county acquired jurisdiction of the claim in con- 
troversy by its process of garnishment, and the service 
of notice of the proceedings on the bank, plaintiff in 
this action. 
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THE VALIDITY AND EFFECT IN ONE 
OF THE UNITED STATES OF A DE- 
CREE OF DIVORCE BY THE TRIBU- 
NALS OF ANOTHER. 





The effect that should be given to a foreign 
decree of divorce, has been a subject often 
discussed in the courts of England and Scot- 
land; and no little complication, has been 
added to the question in the United States, 
growing out of the relations existing between 
the several States. The jurists of the Conti- 
nent hold that a decree of a foreign court, 
competent according to the laws of its sov- 
ereign, declaring the status of a person is 
universally binding ;! while the early doctrine 
of the English courts, a result of the doctrine 
of perpetual allegiance, and the denial of the 
right of expatriation, was that a marriage 
celebrated in England could be annulled 
only according to the English law of divorce,? 
but they have since adopted the view that the 
law of the place of the parties’ domicile gov- 
erns in questions of divorce, notwithstanding 
the fact, that the marriage is an English 
one.* The courts of Scotland, going to the 
other extreme from the early English doc- 
trine, are ready to found their jurisdiction on 
the presence merely of the complainant in 
Scottish territory. It seems to be generally 
admitted by the courts of this country, that 
the decree of divorce of courts foreign to 
this country will be held valid here, in case 
the parties are domiciled within the jurisdic- 
tion of the court decreeing and in that case 
only.® 

The federal constitution provides, that, 
‘‘full faith and credit shall be given in each 
State to the public acts, records, and judicial 
proceedings ot every other State. And con- 
gress may, by general laws, prescribe the 
manner in which such acts, records, and pro- 
ceedings shall be proved, and the effect 
thereof.’’® In pursuance of this clause, con- 


1 Vattel’s Law of Nat. Book II. § 85; Greenl. Evid. 
§ 544. 

2 Lolly’s Case, Russ. & Ry. 287; Tovey v. Lindsay, 1 
Dow.117; Dorsey v. Dorsey, 7 Watts, 349, 350. 

3 Warrender v. Warrender, 2 Shaw & McL, 154, 197, 
a very elaborate discussion; Briggs v. Briggs, 11 
Cent. Law Jour. 46, a case decided in English High 
Court, Probate and Divorce Division. 

4 Ferguson Mar. and Div. Introd. pp. 18, 19; Dorsey 
v. Dorsey, supra. 
5 DeMili v. DeMili, 120 N. Y. 485, s.c., 24 N. E. Rep. 
996. 
6 Const. U. S. Art. IV, § 1. 





gress, after providing for the manner of thei- 
proof, has enacted, ‘‘And the said records 
and judicial proceedings, authenticated as 
aforesaid, shall have such faith and credit 
given them, in every court within the United 
States, as they have, by law or usage, in the 
courts of the State from which the said 
records are or shall be taken.’’’ Some au- 
thorities contend, that the effect ofthis clause 
and statute is, to make a decree of divorce 
obtained in one State, according to the laws 
thereof, the parties appearing and submitting 
to the jurisdiction, although neither party 
be domiciled in the State, valid and of full 
effect everywhere in the United States, in- 
cluding the State of the parties’ actual domi- 
cile. Itis certainly of great importance to 
determine, if this be the true rule or not, and 
if not, what may be formulated as the rule, or 
what effect is to be given to this clause and 
statute.’ As this is a constitutional question, 
the court of last resort, and consequently, the 
court of highest authority, no matter in what 
State, it may be quoted, is the Supreme 
Court of the United States. Accordingly, 
we will first consider the interpretation that 
has been placed upon this clause by that 
court. 

When the clause in question first came up 
before the supreme court for interpretation, 
it was construed to give to the judgment of a 
court-of one State the same validity and 
effect in every other State in the Union, as 
it had in the State in which it was rendered,”° 
but later cases, while they hold, that the effect 
of this clause is to give the judgments of State 
courts the same effect in every other State, 
that they have in the one where rendered, 


7 Act of Cong. May 26, 1790; 1 Stat. at Large, 122. 

81 Minor’s Inst. s. p. 280; 2 Kent Com. 108, 109. 
This author only raises the question, whether that 
will be the effect. In Visher v. Visher, 12 Barb. 640, 
the court said, ‘“‘I am inclined to the opinion that a 
divorce granted by the courts of one of our sister 
States, after appearance; or if the parties are domi- 
ciled, then after service, there being no fraud or 
collusion, would be conclusive here. And it may be 
doubted, in case of appearance and litigation on the 
merits, whether proof of the domicile of the parties, 
or the lex loci contractus, or the locus delicti, would 
affect the decree.” Butthis was not ‘:ecessary to the 
decision of the case, the decree of the Michigan court 
Leing held void, because of fraud, and want of ap- 
pearance by the defendant. 

® See articleon “Foreign Divorces,” 28 Cent. Law 
Jour. 498, 

10 Mills v. Duryee, 7 Cr. 484; Hampton v. McConnel, 
38 Wheat. 234; D’Arcy v. Ketchum, 11 How. 175; 
Maybew v. Fietcher, 6 Wheat. !29. 
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and that such judgments cannot be impeached 
in another State for fraud, still hold, that they 
are open to inquiry, as to the jurisdiction of 
the court rendering them, and to impeach- 
ment on this ground and on no other.” It 
being now well settled that such judgments 
are liable to impeachment for lack of juris- 
diction in the court, the question arises; 
What is necessary in order to confer jurisdic- 
tion in a divorce case? We have been unable 
to find in the decisions of the supreme court 
any case that directly decides the question. 
The case of Cheever v. Wilson” is cited, on 
the one hand, to uphold the doctrine of the 
authorities quoted above, that a domicile is 
not necessary to make the judgment valid in 
all the States, and on the other hand, to 
show that a domicile on the part of one of 
the parties is necessary in all cases to confer 
jurisdiction upon a court to grant a divorce. 
After a careful consideration of this case, it 
Seems to the writer, that although the case 
was decided upon another point, it was 


clearly the opinion of the court, that a domi-. 


cile by one party was necessary. The latter 
view, besides being better supported by this 
case and the decisions of the State courts, is 
the one most consonant with reason and the 
principles of justice. Marriage, although it 
originates in a contract, is a status of the per- 
son, and itis certainly nothing but reason- 
able, that each State should have the -right, 
without the interference of the tribunals of 
other States in a matter in which they have 


1) Christmas v. Russell,5 Wall. 290, 305; Hanley v. 
Donoghue, 116 U. S. 1, 4; Chicago & Alton Ry. v. 
Wiggin’s Ferry Co., 119 U. 8. 615, 622; State of Wis. 
v. Pelican Ins. Co., 127 U. S. 265, 291, 292. 

129 Wall. 108. In this case the parties were form- 
ally domiciled in Washington City. The wife removed 
to Indiana, and after a residence of a short while, 
whether a bona jide domicile or not, the case does not 
show, ipstituted proceedings for divorce. Her hus- 
band personally appeared. The following is an ex- 
tract from the opinion of the court: ‘*The decree was 
valid and effectual in Indiana. The constitution and 
laws of the United States give the decree the same 
effect everywhere else which it had in Indiana. ‘If 
a judgment is conclusive in a State where itis rend- 
dered, it is equally conclusive everywhere in the courts 
of the United States.’ * * * The only question is the 
reality of her new residence and change of domicile.” 
The court continues, that the domicile was found in 
the decree, and then raises the question whether the 
finding is conclusive or only prima facie, and con- 
cludes that it is unnecessary to decide this point as 
there is no rebuttal. It is only prima facie. See au- 
thorities above, that jurisdiction is impeachable. Also, 
Lieth v. Lieth, 39 N. H. 20; Hoffman v. Hoffman, 46 
N. Y. 30. 





no interest, of determining the status of its 
own citizens, as long as they retain their citi- 
zenship. When, however, the husband and 
wife have their domicile in different States, 
which we shall see later on, is possible under 
certain circumstances, this right of each State 
to decide the status of its citizens, must nec- 
essarily, from the circumstances of the case, 
be in a measure curtailed; because, if the 
State in which either party is domiciled, pro- 
ceeds to exercise through its courts, this 
right of determining the status of its citizens, 
and dissolves the marriage relation, it there- 
by affects the status of the other party. But 
this is not because the State where one is 
domiciled exercises any jurisdiction over the 
other party, but the party in the other State 
ceases to be married, because he or she, as 
the case may be, ceases to have a husband 
or a wife. If it were required that both 
parties be domiciled in -a State, in order to 
give its courts jurisdiction, a husband by de- 
serting his wife in the State where they were 
both domiciled, whereby, if she continues to 
reside there, she acquires a separate domicile 
there, and removing his domicile to another 
State might preclude his wife from any re- 
dress whatever, in any form, for his wrong- 
ful act. The injustice of such a rule and the 
hardship which it would work are so manifest 
that it has never been held. 

It is the settled rule, founded on reason 
and justice, as we have seen, and directly 
laid down by the Supreme Court of the 
United States that proceedings may be insti- 
tuted where either party is domiciled, the 
place of the marriage, of the offense, and 
where the other party is domiciled being of 
no consequence.* By the same court it is 
decided, that the divorce is valid everywhere, 
if reasonable notice has been given either by 
personal service, or by publication in ac- 
cordance with the laws of the State, even 
though there has been no appearance by the 
defendant and she has never resided in the 
State.5 From the case of Cheever v. Wilson, 
above discussed, we draw the conclusion that 
a decree of divorce is in no case valid, and 
willin no case be rendered effectual in the 
courts of another State, by the clause of the 
constitution, unless one of the parties is 


13 Pennoyer v. Neff, 95 U. S. 714, 722. 
14 Cheever v. Wilson, 9 Wall, 108, 124. 
15 Cheely v. Clayton, 110 U.S. 701, 705. 
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domiciled in the State whose courts have 
rendered the decree. This rule as well as 
the one above is confirmed by numerous 
State authorities which we will mention. 

It now becomes us to consider the question 
of domicile, and when the wife may acquire 
one separate from that of her husband. A 
domicile has been defined to be ‘‘a fixed 
residence ina place without any present in- 
tention of moving therefrom, and to which, 
whenever one is absent, he has the intention 
of returning.’’'® The domicile of the hus- 
band must in general be regarded as that of 
the wife,” and, if she separate from him 
without sufficient cause, and he is in a State 
in which she has never resided, still his domi- 
cile is her domicile; but, if the husband 
deserts her, or acts in a manner inconsistent 
with the marriage relation, the wife may, 
through necessity acquire a separate domicile. 
If a husband be divorced a mensa et thoro, 
and remove to another State, the domicile of 
the wife does not follow his, but remains the 
same as it was.!° 

The decisions of the State courts on this sub- 
ject of divorces in other States have followed 
almost every imaginable view. These de- 
cisions are in many instances directly opposed 
to each other and cannot be reconciled by any 
process ofreasoning. Yet, it may be regarded 
as settled by a decided weight of authority, 
both in numbers and the strength of the 
opinions: First, that the domicile of either 
party in a State gives jurisdiction, irrespect- 
ive of where the cause of action arose, of 
where the marriage was celebrated and of 
where the other party is domiciled, and any 
court of that State authorized by the laws of 
the State can decree a divorce, which will be 
valid in every court in the United States ;” 
Second, that if neither of the parties is domi- 
ciled the courts of the State have no jurisdic- 


16 Story Confl. L. § 43; Visher v. Visher, 12 Barb. 
640. 

17 Cheever v. Wilson, supra. 

18 Cheely v. Clayton, supra. 

19 Barber v. Barber, 21 How. 582. 


2 Harding v. Alden, 9 Greenl. (Me,) 140; Gould v. 


Crow, 57 Mo. 204; Ditson v. Ditson, 4 R. I. 87, 93. 
This is the fullest and most elaborately considered 
case I have seen on the subject. Harteau v. Harteau, 
14 Pick. (Mass.) 181; Barber v. Root, 10 Mass. 265; 
Cox v. Cox, 19 Ohio St. 502; Lieth v. Lieth, 39 N. H. 
20, 40; Hare v. Hare, 10 Tex. 355; Thompson v. State, 
28 Ala. 12; Manley v. Manley, 4 Chand. ( Wis.) 97; 
Hubbell v. Hubbell, 3 Wis. 662; Rose v. Rose, 129 
Mass. 243, 248. 





tion, and the decree will be given no effect 
in other States under Art. IV. § 1, ofthe con- 
stitution.*4_ Some decisions not in conformity 
with the above propositions will be mentioned 
in the note.” 

As regards the domicile of the wife the 
decisions of the State courts are scarcely 
more uniform than in regard to the requisites 
of jurisdiction. They all hold that the domi- 
cile of the husband is usually to be regarded 
that of the wife. Some have held, that the 
wife gains a new domicile when the husband 
commits an offense, or is guilty of such a 
deriliction of duty as entitles her to have the 
marriage dissolved ;* some that a change of 
the husband’s does not draw after it the 
wife’s domicile, so as to deprive her of the 
protection of the law; others that their 
domiciles are not the same after divorce a 


21 Ditson v. Ditson, 4 R. I. 87, 93; Sewall v. Sewall, 
122 Mass. 157, 164; Van Fossen v. State, 37 Ohio, 317. 
In this casea decree of a Colorado court, under a 
statute of that court allowing it, and for a cause arising 
in that State was held void, because neither party was 
domiciled, and Van Fossen was convicted of bigamy. 
Lieth v. Lieth, 39 N. H. 20; People v. Dawell, 25 Mich. 
247; Opinion by Cooley, J., is a strong one. Thompson 
v. State, 28 Ala. 12; Hood v. State, 56 Ind. 268, 5. c.,5 
Cent. Law Jour. 35, s.c., 26 Am. Rep. 21; Litowich 
v. Litowich, 19 Kan. 451, 455. 

22 The courts of New York, while they seem to agree 
that the domicile of one party is necessary to give 
jurisdiction, hold that a decree rendered on such ju- 
risdiction is not valid unless the defendent appeared 
or was served with notice; Hill v. Hill, 28 Barb. 23; 
Visher v. Visher, 12 Barb. 640, 643; McGiffert v. Mc- 
Giffert, 31 Barb. 69; Kerr v. Kerr, 41 N. Y. 272. The 
case of Peopie v. Baker, 76 N. Y. 87, 8. C., 10 Cent. 
Law Jour. 171, holds that while sucha decree will be 
valid in regard to the resident of the State of the de- 
creeing court, it will be void and of no effect in regard 
to the citizen of New York. In other words that one 
party is divorced and the other not. It has been 
held that the law of the domicile at the time 
and place of the injury is the rule for divorce: 
Dorsey v. Dorsey, 7 Watts (Pa.), 349, 353; that the 
cause alleged must occur where complainant is domi- 
ciled when the libel ia filed: Hollister v. Hollister, 6 
Pa. St. 449; that the injured party must seek relief 
inthe forum ofthe defendant, unless the defendant 
has removed from what was before the common domi- 
cile: Colvin v. Reed, 5 P. F. Smith (Pa.), 375; Reel v. 
Elder, 62 Pa. St. 308; that a Tennessee divorce was 
null and void because ge wife did not appear, nor 
was served with process, nor was subject to the laws 
of Tennessee: Irby v. Wilson, 1 Dev. & Bat. Eq. R. 
CN. C.) 568, 576; that divorce must be according to the 
lex loci contractus, and that a South Carolina marriage 
cannot be dissolved outside of the State: Hull v. Hull, 
2 Strobhart’s Eq. (S. ©.) 174. ‘See also, Duke v. 
Falmer, 5 Rich. Eq. (S. C.) 121. 

2% Ditson v. Ditson, supra; Davis v. Davis, 30 Ill. 
180; Kashaw v. Kashaw, 3 Cal. 312. 

% Ditson v. Ditson, supra. 

2% Harteau v. Harteau, 14 Pick. 181, 186. 
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mensa et thoro ;* still others have gone to the 
length that the domicile of the wife is not re- 
strained to that of her husband when they 
have adversary interests in 3 suit between 
them.” On the other hand, it has been held 
that the wife cannot change her domicile 
without the consent of her husband,*s and 
again, the wife has been refused a divorce 
for the husband’s wrong, because the hus- 
band’s domicile and accordingly (the court 
held) her domicile was in anotber State.” 
, Rosert W. Duncan. 
St. Louis, Mo. 


% Visher v. Visber, 21 Barb. 640, 643. 

27 Irby v. Wilson, 1 Dev. & Bat. Eq. R. (N. C.) 568, 
581. 

% Maguire v. Maguire, 7 Dana, 181. 

29 Dorsey v. Dorsey, 7 Watts. 349, 350. 





SALE—WARRANTY—CAVEAT EMPTOR. 


COURT V. SNYDER. 








Appellate Court of Indiana, October 13, 1891. 


Where the answer in an action for the price of a 
horse alleged that the horse, at the time of the sale, 
had an internal disease which could not be discovered 
by the utmost care and diligence, and which caused 
his death in a few months; that plaintiff knew of the 
defect and purposely concealed it; that he employed 
an auctioneer and did not instruct him not to warrant 
the horse; and that before the sale the auctioneer in 
response to the defendant’s inquiry stated that the 
horse was sound and free from disease; but there was 
no allegation that plaintiff was present at the sale or 
knew of the auctioneer’s warranty, a demurrer on the 
ground that the facts pleaded failed to establish an 
implied warranty, was held to be properly sustained. 


REINHARD, J.: This was an action ona promis- 
sory note, brought by the appellee against the 
appellants. ‘There was an answer in two para- 
graphs. The court sustained a demurrer to both 
paragraphs of the answer, and this ruling is as- 
signed as error. The note was given as the 
purchase price of a mare. The answer attempts 
to s*tup what the appellants designate as an 
implied warranty, though we confess it_ appears 
to us more as an effort to plead an express war- 
ranty. The averments of the first paragraph of 
the answer are that the mare for which the note 
was given, and which constituted the only consid- 
eration for such note, was a and before the time 
of the sale thereof ‘‘sick and diseased, and had 
the seeds of an internal disease or malady, from 
which she died in about three months after said 
sale; that said disease or malady with which said 
mare was affected was latent, affecting her inter- 
nal organs and functions, and the same was not 
discoverable by the utmost care and diligence. 
and these defendants did no: know or suspect the 
existence of the same at the time of said purchase ; 
that said plaintiff knew of the disease or malady 











with which said mare was affected befure said 
mare was sold to these defendants, and he pur- 
posely concealed the existence thereof from these 
defendants in order to obtain a sound price for 
said mare; that the more effectually to sell said 
mare as sound, he procured and employed an 
auctioneer to sell said mare at public sale; tbat 
said auctioneer had full authority to sell said 
mare, and he was not instructed by said plaintiff 
not to warrant the soundness of said mare; that 
at the time said sale was progressing, and before 
the purchase was made, these defendants inquired 
of said auctioneer whether said mare was sound 
and free from disease, and they were informed 
by said auctioneer aud by another employee of 
said plaintiff that said mare was sound and free 
from disease, which information they relied upon 
as true, and on the faith thereof they purchased 
said mare as sound and free from disease, and for 
tie full value of said mare if she had been sound 
and free from disease,” etc. The second para- 
graph is in all essentials the saie as the first. 


Are the facts pleaded sufficiciit as an answer to 
the complaint? As a general rule, if there be no 
express warranty, the law does not imply one. 
In such cases the rule of caveat emptor is 
usually applied. This, we say, is the general 
rule, which is not, however, without its excep- 
tions. One of the exceptions is in case of fraud. 
Says Parsons. ‘It becomes, therefore, important 
to know what the law means by fraud in this 
respect, and what it recognizes as such fraud as 
will prevent the application of the general rule. 
* * * The weight of authority requires that 
this should be active fraud. The common law 
does not oblige aseller to disclose all that he 
knows which lessens the vilue of the property he 
would sell. He may be silent, leaving the pur- 
chaser to inquire and examine for himself, or to 
require a warranty. He may be silent and be 
safe; butif he be more than silent—if by acts, 
and certainly if by words, he leads the buyer as- 
tray, inducing him to suppose that he buys with 
warranty, or otherwise preventing his examina- 
tion or inquiry, this becomes a fraud of which the 
law will take cognizance. * * * The seller 
may let the buyer cheat himself ad libitum, but 
must not actively assist him in cheating himself.”’ 
1 Pars. Cont. 578. The rule is that, where the 
sale is an executed one, the buyer takes the thing 
sold with all the defeets, if there be neither war- 
ranty nor fraud; and the decided weight of 
authority is also to the effect that asale for a 
sound price implies no warranty. Jd. 584, and 
pote r. See, also, Postel v. Oard,1 Ind. App. 


* 252, 27 N. E. Rep. 584; Benj. Sales, § 641 et seq.; 


10 Amer. & Eng. Ene. Law, 127 et seg. . Where 
there is no willful misrepresentation or artful 
device to disguise the character or conceal the 
defects of the thing sold, the vendee is bound by 
the contract, even though the vendor got a 
decided advantage in the trade, and put off on 
the vendee a defective article, such as an unsound 
horse. 


Beninger y. Corwin, 24 N.J. Law, 257. 
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See, also, 5 Lawson, Rights, Rem. & Pr. § 2373. 
The mere fact that the seller is aware of a latent 
defect in the animal will not amount to fraud if 
he fail to disclose it, unless he made some state- 
ment, or made use of some act or device, calcu- 
lated to deceive the buyer, or to induce bim not 
to make inquiry. His mere silence is not such an 
act as will constitute fraud, and certainly no 
warranty can be implied therefrom. In such 
cases the buyer can always protect himself by 
inquiry, and by requiring an express warranty. 
While this rule may in individual cases result in 
hardships, and give designing men an apparent 
advantage over the unwary, its opposite would 
lead to endless litigation and injustice. 1 Pars. 
Cont. 577. It was said by Shaw, C.J., in Mat- 
thews v. Bliss, 22 Pick. 48: ‘‘Each may act upon 
the knowledge which he has, without communi- 
cating it; but aliud est tacere, aliud celare. If there 
be studied efforts to prevent the other from com- 
ing tothe knowledge of the truth, or if there be 
any, though slight, false and fraudulent sugges- 
tions or representation, then the transaction is 
tainted with turpitude.’’ See, also, Roseman v. 
Canovan, 43 Cal. 110; Smith v. Countryman, 30 
N. Y. 655. There must be a suggestion of false- 
hood, as well as asuppressicn of the truth. 10 
Amer. & Eng. Enc. Law, 112. Weare not una- 
ware that there are cases which hold that even 
mere silence will sometimes taint a transaction 
with fraud. There zre circumstances, indeed, 
under which it becomes the seller’s duty to dis- 
close a latent defect that is unknown to the buyer, 
even though he is not asked about it, or has said 
or done nothing to mislead the buyer. But we 
do not think the facts averred bring this case 
within the lines of that class of cases. Just what 
the circumstances were under which the sale was 
made, other than that it was at public auction, is 
not apparent from the answer. It is nowhere 
averred that the appellee was present at the sale 
or knew the slightest thing about it, except that 
he instructed the auctioneer to sell the animal, 
and did not forbid him to warrant her. If there 
is any fraud shown it must consist in his failure 
to goto the auction sale, and there to make it 
known that the mare was unsound. But this 
eannot be so. On the contrary, it is well settled, 
we think, that be cannot even be bound by ex- 
press warrauties made by the auctioneer or other 
special agent, without he has specifically author- 
ized such warranty. Trading, etc., Co. v. Far- 
quar, 8 Blackf. 89;1 Wait, Act. & Def. 478; 1 
Amer. & Eng. Enc. Law, 981. ‘Tois being the 
law, and the appellants being presumed to know 
the law, we do not see how it was possible for 
them to be legal!y defrauded by the acts or state- 
ments of the auctioneer or the third party present 
at the sale; and how the silence of the appellee 
could have coxtributed to such result when he is 
not shown to have been personally present at the 
sale, or even to have had any communication 
with appellants upon the subject of the sale, it is 
not easy to perceive. Implied warranties arise 





by operation of law from the facts pleaded. It 
seems very much to us that it was the theory of 
the pleader here to set up an express warranty by 
the auctioneer, rather than to establish an im- 
plied warranty by the facts pleaded. But, how- 
ever that may be, we do not think the facts 
sufficient in either case. We cunclude, therefore, 
that the court committed no error in sustaining 
the demurrer to the answer. Judgment affirmed. 


Norte.—Io the doctrine as to implied warranties in 
the sale of personal property, a marked distinction is 
made between warranties of title and warranties of 
quality; between contracts executory in their nature 
and contracts of present sale. 

Manifestly in an executory agreement the vendor 
warrants by implication his title tu the goods which 
he ‘promises to sell; he cannot fulfill his contract by 
transferring, not the property, but the possession of 
another man’s goods. Benj. Sales, § 948. 

And in the case of a contract of sale executed by a 
present delivery, the seller’s possession of the goods 
has been very generally held to imply a warranty of 
title. Brown v. Pierce, 97 Mass. 46; Miller v. Van 
Tassel, 24 Cal. 458; Dryden v. Kellog, 2 Mo. App. 87; 
Long v. Hickinbottem, 28 Miss. 772; McCoy v. Archer, 
3 Barb. 323; Davis v. Smith, 7 Minn. 414; Hunt v. 
Sackett, 31 Mich. 18; Smith v. Ruggles, 3 N. Y. S. 329; 
McKnight v. Devlin, 52 N. Y. 399; Paulsen v. Hall, 18 
Pac. Rep. 225, 39 Kans. 365; Code Ga. § 651. Posses- 
sion here must be taken in its broadest sense and as 
including possession by a bailee of the vendor. Whit- 
ney v. Haywood, 6 Cush. 82; Shattuck v. Green, 104 
Mass. 42. 

As to quality, the general rule is caveat emptor, and 
there is no implied warranty. But the rule rests upon 
the duty of the buyer, to examine the goods and pro- 
tect his own interests; where from the circumstances 
of the case there is no opportunity for examination, of 
course the rule cannot apply. Dawson v. Chisholm, 
1N. Y. Sup. Rep. 171. Tous there is an implied war- 
ranty that when goods of a certain description are 
ordered, they shall conform, in quality, to the descrip- 
tion in the order (2 Kent’s Com., 13th ed., 479; Jones 
v, Just, L. R.3 Q. B. 197; 9 Best & S. 141; Moody v. 
Greggzon, L. R. 4 Exch. 49; Heyworth v. Huchinson, 
L. R.2Q. B. 447; Long v. J. K. Armsby Co., 43 Mo. 
App. 258; William Anson Wood M. & R. Co. v. 
Thoayer,3 N. Y. S.. 465, 50 Hun, 516; Gould v. Stein, 
23 N. E. Rep. 47, 149 Mass. 570; Gould v. Brophy, 43 N. 
W. Rep. 834) ; that goods which the seller undertakes to 
supply shall be merchantable (Wilcox v. Hall, 53 Ga. 
635; Gammell v. Gunby, 52 Ga. 504; Code Ga. § 2651; 
Pease v. Sabin, 38 Utah, 432; Ketchum v. Wells, 19 
Wis. 25; Hoe v. Sanborn, 21 N. Y. 552, 78 Am. Dee. 
163; Jones v. Just, L. R. 3 Q. B. 197, 9 Best & S. 141; 
Hood v. Bloch, 11 S. E. Rep. 910, 29 W. Va. 244; 
Weed v. Dyer, 27 N. W. Rep. 379, 60 Mich. 387; Hol- 
loway v. Tacoby, 15 Atl. Rep. 487, 120 Pa. St. 583; but 
see Englehardt v. Clanton, 3 S. E. Rep. 680, 83 Ala. 
336); that goodsto be manufactured or furnished for 
a particular purpose shall answer the purpose in the 
same manner as other articles of the same class. 
Jones v. Padgett, 24 Q. B. Div. 650; Shaw v. Smith, 25 
Pac. Rep. 886; Murer v. Bliss, 14 Daly, 150; Lee v. 
Sickles Saddlery Co., 38 Mo. App. 201; Blackmore v. 
Fairbanks, etc. Co., 44 N. W. Rep. 548; Curtis, etc. 
Mf’g Co. v. Williams, 3 8S. W. Rep. 517, 48 Ark. 325. 
But see, Ottawa Bottle & F. G. Co. v. Gunther, 31 
Fed. Rep. 208. For manifest reasons this rule applies 
with special force to sales of articles of food. Copas v. 
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Anglo-Am. P. Co., 41 N. W. Rep. 690; Civil Code Cal. 
§ 1768; Blackwood v. Catting P. Co., 18 Pac. Rep. 
248, 76 Cal. 212. Butit has been held not to be applicable 
to one not a common dealer in provisions. Giroux v. 
Stedman, 14 N. E. Rep. 538, 145 Mass. 439. 

On the other hand in an ordinary contract of sale 
executed by a present delivery of the property, af- 
fording opportunity for examination, the rule caveat 
emptor applies, and in the absence of fraud or of an 
express warranty, the buyer purchases at his own risk. 
Benj. Sales, § 965; Byrre v. Jansen, 50 Cal. 524; Lord 
v. Grow, 39 Pa. St. 88; Carson y. Bailie, 19 Pa. St. 
375; Barnard v. Kellogg, 10 Wall. 383; Eagan v. Call, 
84 Pa. St. 236; Weimer v. Clement, 37 Pa. St. 147; 
Rice v. Forsyth, 41 Md. 389; Hight v. Bacon, 126 
Mass. 10; Moses v. Mead, 1 Denio, 378; Oiis v. Cul- 
lom, 92 U. S. 447; Meyer v. Richards, 46 Fed. Rep. 
727; Tacoma Coal Co. v. Bradley, 27 Pac. Rep. 424; 
Postel v. Oard, 27 N. E. Rep. 584; Hoffman v. Oates, 
77 Ga. 701; Horner vy. Parkhurst, 71 Md. 110,17 At). 
Rep. 1027; Titley v. Enterprise Stone Co., 20 N. E. 
Rep. 71, 127 Ill. 457; Nester v. Mich. L. & I. Co., 37 
N. W. Rep. 278, 69 Mich. 290. The maxim applies 
notwithstanding there are defects not discoverable by 
inspection. Bragg v. Morrill, 49 Vt. 45; Bartlett v. 
Hoppock, 34 N.Y. 118; Deming v. Foster, 42 N. H. 
165; White v. Stelloh, 43 N. W. Rep. 99; 74 Wis. 435. 

Whether the knowledge by the vendor of such a 
latent defect will, if undisclosed to the buyer, as in 
the principal case, amount to fraud, or have the ef- 
fect to imply a warranty, is a question upon which 
there is a distinct conflict of authority. Many 
cases hold the doctrine stated by Prof. Parsons and 
cited in the principal opinion that ‘the seller may let 
the buyer cheat himself ad libitum, but must not 
actively assist him in cheating himseif.’’ 1 Pars. Cont. 
578; Kohl v. Lindley, 39 Lil. 324; Scott v. Rennick, 13 
B. Mon. 63; Goldrich v. Ryan, 3 E. D. Am. Rep. 324; 
Cogel v. Kinselsy, 89 Ill. 598; Beninger v. Corwin, 24 
N. J. L. 257; Peoples’ Bank v. Bogart, 81 N. Y. 101; 
Smith v. Hughes, L. R. 6 Q. B. 297. 

But the weight of authority and the tendency of the 
later cases seems to be that where the sale is for the 
price ofa sound article, failure to disclose such a 
latent defect will amount to fraud. Hoe v. Sanborn, 
21 N. Y. 552, 78 Am. Dec. 163; Hadley v. Clinton 
County, 13 Ohio St. 502; Maynard v. Maynard, 49 Vt. 
470; Gough v. Dennis, Hill & D. 55; Hanson v. Edgerly, 
29 N.H. 343; Carpenter v. Phillips, 2 Houst. 524; 
Grigsby v. Stapleton, 7 8S. W. Rep. 421, 94 Mo. 424. 
And by Code Ga. § 2651, in every sale there is an im- 
plied warranty by the seller that he knows of no 
Jatent defects undisclosed. Williams v. Wylly, 45 Ga. 
580; Perdue v. Harwell, 4S. E. Rep. 877, 80 Ga. 150. 

Wo. L. MURFREE, JR. 





JETSAM AND FLOTSAM. 


THE Stupy or Law.—A writer in THE CENTRAL 
Law JOURNAL, in a well written article, discusses the 
practicability of dividing the doctrines of equity among 
other branches of law and to cease treating them as 
independent subjects. Thus the subjects of assign- 
ment and estoppel are mentioned as illustrations of 
equitable doctrines so intermixed with the law itself, 
as distinguished from equity, that to defer the studies 
of these doctrines to a later period of the student’s 
education tends to create confusion and uncertainty 





in his mind when he finds that he has only half leirned 
the subject, and must now piece it out with addi- 
tional knowledge. Any course of legal education, 
thinks this writer, should commence by studying a 
history of law. The student should be familiar 
with the growth of law doctrines, the causes that 
brought them forth and the times in which they were 
born. He should also know something of the courts 
as they existed in early times, and as they gradually 
developed. ‘Having laid the foundations for the 
study of both law and equity by this preliminary his- 
torical study, the student will now be prepared to 
recognize, in the study of any single branch of law, 
wherein it fails to furpish a complete,adequate rem- 
edy. He will naturally turn to equity to see if it sup- 
plies the apparent deficiency. And thus, by investi- 
gating concurrently the only two sources of authority, 
he will finish his investigations with a full and com- 
plete knowledge.” The Harvard method of studying 
the law by studying leading cases, as introduced and 
advocated by Professor Langdell, would seem to be 
an approach to this method, at least so far as it 
necessitates an exaniination of the entire field of ju- 
risprudence connected with each case; but it lacks 
the important feature of a preliminary course in judi- 
cial history. We believe that no lawyer who, before 
he entered upon his legal studies, took up and care- 
fully read and studied even so brief a work as Robert- 
son’s Introduction to the History of Charles the 
Fifth will say that the month devoted to that work 
was not the best spent month of his studentship. Mr. 
Varnum, the writer of the article alluded to, is only 
advocating, in this particular, what the best teachers 
of the law, such as Mr. Hoffman, in his Course of 
Legal Study, Mr. Bishop, Judge Sharswood and many 
others have laid down as an essential preliminary to 
the law student’s course.— Washington Law Re- 
porter. 
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1, ADMINISTRATION—Claims—Contract for Service.—In 
a proceeding to establish a claim against an estate for 
personal services rendered to the decedent, where it 
appears that the claimant was the decedent’s neice, 
and a member of his family, evidence that she went to 
live with the decedent on account of his promise to 
make a willin her favor is admissible in order to rebut 
the presumption that her services were rendered gra 
tuitously although the promise was not kept, and was 
void under the statute of frauds.—Nelson v. Masterson, 
Ind., 28 N. E. Rep. 731. 

2. ADMINISTRATION—Powers of Executors—Discharge. 
—The authority of an executor or administrator to 
represent the estate, unless terminated in one of the 
modes provided by statute, continues until the estate 
is fully settled.— Weyer v. Watt, Ohio, 28 N. E. Rep. 670. 

3, ANTENUPTIAL SETTLEMENT.—A widow of intelligence, 
mature years, and limited means, being about to marry 
a man of large fortune, agreed to an antenuptial settle- 
ment, fully explained to and thoroughly understood by 
her, which stipulated that, in consideration of an an- 
nuity of $600 to be paid her after her husband’s death, 
she should relinquish ell claims against his estate. She 
was fully informed of the value of her intended hus- 
band’s fortune, and knewthat the reason for making 
the antenuptial settlement was that his children by a 
former wife should be protected: Held, that the settle- 
ment was valid.—Jn re Kesler’s Estate, Penn., 22 Atl. Rep. 
892. 

4. APPEAL—Bill of Exceptions.—Where a bill of ex- 
ceptions, instead of reciting in full the report of the 
evidence, merely contuins a direction to the clerk to 
insert in the transcript the reporter’s minutes of the 
evidence, such evidence is not thereby brought into 
the record, even though the long: hand manuscript of 
the stenographer’s notes was signed by the judge and 
filed with the transcript.— Walter v. Uhi, Ind., 28 N. E. 
Rep. 733. 

5. APPEAL—Order of Judge at Chambers.—Under sec- 
tion 6709 of the Revised Statutes, enacting that a judg- 
ment rendered or final order made by the common 
pleas court may be reversed, vacated, or modified by 
the circuit court for errors appearing on the record, 
an order of ajudge of the court of common pleas at 
chambers, overruling a motion to dissolve a temporary 
injunction, is not reviewable on error by the circuit 
court.—Atwood r. Whipple, Ohio, 28 N. E. Rep. 574. 

6. APPEAL FROM JUSTICES—Appearance.— Taking an 
appeal from a judgment of a justice of the peace, 
whereby the case becomes triable de novo in the circuit 
court, is equivalent to an appearance, and gives the 
circuit court jurisdiction over defendant’s person, al- 
though there has been no sufficient service of process. 
— Baltimore ¢ O. R. Co. v. Tess, Ind., 28 N. E. Rep. 721. 


7. ARBITRATION—Unauthorized Submission by Part- 
ner.—In an action on an award, it appeared that one 
partner, without authority of his copartner; signed the 
submission to arbitration which was not ratified bv 
the non-signing partner prior to the award: Held, that 
the award was void.— Tillinghast v. Gilmore, R. I., 22 Atl. 
Rep. 942. 

8. BROKERS — Commission — Admissions. — The fact 
that a broker asks a third person to go to his principal 
and urge him to sell to the purchaser found by the 
broker does not make such person the broker’s agent, 
so as to make his statements as to the relation between 
the broker and the purchaser competent evidence 
against the broker.—Minilia v. Houghton, Mass., 28 N. E. 
Rep. 784. 

9, CARRIERS—Overcharge for Carrying Freight—Evi- 
dence.—On the reasonableness of acharge made by a 
railroad company for hauling brick, the opinion of a 
witness who has no knowledge or skil in the adjust- 
ment of freight charges is not admissible.—Little Rock ¢ 
Ft. 8S. Ry. Co. v. Bruce, Ark., 17 8. W. Rep. 363. 

10, CARRIERS—Failure to Deliver Goods.—In an action 
against a carrier for failure to detiver goods committed 
to him for transportation, evidence as to the plaintiff’s 





purchase of the goods, and his contract with his vendor 
as to their shipment, is admissible as part of the res 
geste to show plaintiff’s interest in the goods, to identify 
them, and to show that he authorized their delivery to 
the carrier, but not to show that the goods were act- 
ually delivered to the carrier.—New England Manu/f’g Co. 
v. Starin, Conn., 22 Atl. Rep. 953. 

1l. COMPROMISE—Right to Rescind.—Where, pending 
a suit against a railway company for injury to plaint- 
iff’s land, plaintiff, by contract under seal, agrees that 
the land may be valued by two named appraisers, and 
that on the payment of this valuation by defendant he 
will convey the land to it, and release all claims for 
damages, he cannot repudiate his contract, refuse to 
accept the valuation made by the appraisers and 
tendered by defendant, and proceed to recover the 
damages he agreed to release.—Jones v. Pennsylvania &. 
Co., Penn., 22 Atl. Rep. 883. 

12. CONSTITUTIONAL Law — Police Power—Insurance 
Rates.—Act Pa. May 7, 1889 (P. L. 116), prohibiting in- 
surance companies from making any discrimination in 
favor of individuals between rates of Insurance of the 
same class and usual expectations of life, and mrking 
the violation thereof a misdemeanor, is not unconstitu- 
tional, and is within the police powers of the legisla- 
lature.—Commonwealth v. Morningstar, Penn., 22 Atl. Rep. 
867. 

13. CONSTITUTIONAL LAW— Title of Act. —Act N. J. 
March 28, 891, entitled “An act concerning cities of the 
first class in this State, and constituting municipal 
boards of street and water commissioners, and defining 
the powers and duties of such boards, and relating to the 
municipal affairs and departments of such cities placed 
under the control and management of such boards, and 
providing for the maintenance of the same,” whose en- 
tire object is the constitution of municipal boards of 
street and water commissioners in cities of the first 
class, does not violate Const. N. J. art. 4, § 7, subd. 4, 
providing that “every law shall embrace but one object, 
and that shall be expressed in the title,’”’ the portions 
of the title as to “defining the powers,” etc., being 
harmless redundancies.—Jn re Haynes, N. J., 22 Atl. Rep. 
923. 


14. CONTRACT — Breach — Damages. — Defendant, in 
answer to a letter from plaintiff asking for prices on 
12,000 tons of coal, delivered at plaintiff's dock, gave 
certain figures, and in addition stated that, if plaintiff 
should require any coal at defendant’s dock, it would 
name him 50 cents per ton in advance of prices given in 
the answer during the season. Plaintiff accepted the 
offer: Held that, though the clause offering coal at de- 
fendant’s dock was a mere option, and therefore void, 
under Rev. St. Ill. ch. 38, § 180, this did not render the 
contract for the 12,000 tons void, so that defendant 
could not recover the price thereby fixed for such part 
of the 12,(00 tons as he actually delivered.—Corcoran v. 
Lehigh § Franklin Coal Co., Ill., 28 N. E. Rep. 759. 


15. CORPORATIONS—Withdrawal of Subscriptions.—A 
subscriber to the stock of a proposed corporation may 
withdraw his subscription at any time prior to the time 
at which the company is ready to file its articles of in- 
corporation in the office of the secretary of the com- 
monwealth.—Auburn Bolt ¢ Nut Works v. Schultz, Penn., 
22 Atl. Rep. 904. 


16. CounTy—Attorney’s Fees.—Rev. St. Ind. 1881, § 
5096, concerning the proceeding to secure free gravel 
roads, which provides that “the cost and expense of the 
preliminary survey, proceedings, and report of said 
improvement shall be paid out of the county treasury, 
and be refunded, as well as all other amounts advanced 
by the county for the preliminary expenses of such im- 
provement,” does not empower the county commis- 
sioners to order the payment of attorney’s fees for 
services rendered to the petitioners.— Board of Commis- 
sioners of Rush County v. Cole, Ind., 28 N. E. Rep. 772. 

17. CRIMINAL EVIDENCE — Homicide— Threats.—In a 
trial for murder it is competent to show that on the day 
of the killing accused was drunk and disorderly, ex- 
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hibiting a knife, and thrusting a pistol against people, 
declaring that he would kill some one, not as a part of 
the res geste, but as evidence of general malice, a bad 
character, and a purpose to injure some one.— Whitaker 
v. Commonwealth, Ky., 178. W. Rep. 358. 

18. CRIMINAL Law—Arson—Construction of Statute.— 
Rev. St. Mo. § 3511, declares that the willful setting fire 
to a dwelling in which there is at the time some person 
is arson in the first degree. Section 3512 declares that 
every house where a person lodges shall be deemed a 
dwelling, but that no barn shall be deemed a dwelling, 
unless the same be joined to or immediately connected 
with a dwelling: Held, that «a barn which is the usual 
sleeping place of a person is within said sections, and 
that the setting fire thereto in the night time when he 
is occupying it is arson in the first degree.—State v. 
Jones, Mo.,17 8. W. Rep. 366. 

19. CRIMINAL Law—Assault with Intent to Kill.—Ina 
trial for assault with intent to kill it was not error to 
1efuse to charge that “a saloon is a public place, in 
which al] persons that so desire may go, and noone has 
a right to expei another therefrom by force and vio- 
lence,” as the proprietor muy lawfully expel one guilty 
of gross misconduct, and may use such force as is nec- 
essary to accomplish such result.—Burreill v. State, Ind., 
28 N. E. Rep. 699. 

2’. CRIMINAL Law— Embezzlement—Surviving Partner. 
—Under Rev. St. Ind. 1881, §§ 6046-6053, making the duties 
and liabilities of suiviving partners, undertaking to 
settle the partnership affairs, similar to thoge of ex- 
ecutors and administrators, such a surviving partner is 
a “person acting in a fiduciary capacity,” within the 
meaning of section 1952.— State v. Matthews, Ind., 28 N. E. 
Rep. 703. 

21. CRIMINAL LAW — Gaming—Renting Rooms—Evi- 
dence.—Under an indictment charging defendant with 
renting certain rooms to H and M for card playing, 
where the proofs showed the rooms were rented to H 
alone for bedrooms, it was error to refuse to charge 
that, if “deiendant rented the rooms in question to H 
alone, and notto H and M, as charged in the indict- 
ment, you will find defendant not guilty.”—Cronin v. 
State, Tex., 178. W. Rep. 410. 

22. CRIMINAL PRacTICE — Homicide.— An indictment 
for murder need not allege the killing to have been 
done “unlawfully,” when there is an allegation of ‘‘mal- 
ice aforethought,” as this necessarily charges unlaw- 
fulness.—Hunter v. State, Tex., 178. W. Rep. 414. 

23. DEATH OF LANDLORD—Estoppel to Deny Exeeu 
tor’s Title.—W here tenants, after tovir Jandlord’s death, 
attorn to his executor, and pay him rent for a time, it is 
not necessary for such executor, when suing the ten- 
ants for rent,to show that he had under the will any 
uuthority totake charge of the real estate, since the 
tenants are estopped from denying his title —Howe v. 
Gregory, In’., 28 N. E. Rep. 776 


24. DEED —~ Acknowledgment — Clerical Errors. — 
Though in the certificate of acknowledgment by the 
grantor of land the word “the” was used where it 
+hould appear that “he” executed the same, yet where, 
from the certificate as a whole, it appears that the of 
ficer intended to write “he,” and that the omission was 
u Clerical mistake, it is admissible in evidence.— Durst v. 
Daugherty, Tex., 378. W. Rep. 333. 

25. DEkD—Inofunt — Avoidance by Heirs. — Wherea 
married woman survived her infant child about five 
months, without disaffirming a conveyance of land 
made by the infant, her rightto avoid it had not been 
barred by lapse of time, und her heirs could recover 
ber interest in the land.—Searcy v. Hunter, Tex., 173. W. 
Rep. 372. 

26. DEED OF TrustT—Lien—Mortgage.—A deed of trust 
designed a3 security for money advanced, or to be ad- 
vanced, for the benefit of another, creates a lien on the 
real property described therein, and is in legal effect a 
woctguge.— Thompson v. Marshall, Oreg., 27 Pac. Rep. 957. 

27. DURESS—Threats.—Piaintiff alleged that he exe 
cuted a note and transferred certain stock to defendant 





in consideration that defendant would not prosecute 
plaintiff's son for perjury, and under a threat that 
otherwise the son would be prosecute:!: Held, that de 
fendant’s threat constituted duress, and that the bill 
stated equitable grounds for relief.— Bryant v. Peck ¢ 
Whipple Co., Mas3., 28 N. E. Rep. 678. 

28. EJECTMENT—Color of Title—Res Judicata.—H con 
veyed land, and his grantee conveyed to R. After the 
tirst conveyance, H made another deed to W. On the 
latter’s death intestate, the guardian of his heirs insti- 
tuted stututory proceedings to partition the land, 
whereupon a former wife of W filed a bill to enjoin such 
proceedings, and inthis suit, R, though made a party 
and personally served with process, failed to appear, 
and was defaulted. A decree was rendered finding that 
W’s heirs owned the land: Held, that R was hound by 
the decree, evenifit was erroneous, and, so long as it 
was unreversed, neither he, nor any one claiming under 
him, could set up his title as paramount.—Sholl v. Ger- 
man Coal Co., Ill., 28 N. E. Rep. 748. 

29. ELECTIONS AND VOTERS—Qualifications of Voters. 
—When a person leases a farm, und with the landlord’s 
consent takes possession by moving household furni- 
ture upon it, his residence, for the purpose of voting, 
then begins, though the other members of his family do 
not at once join him.—Jn re Electionin Township of Elk, 
N. J., 22 Atl. Rep. 926. 


30. EvViIDENCt—Inscription on Tombstone.— Defend- 
ants, for the purpose of discrediting the testimony of a 
witness that J was the youngest of his father’s family, 
offered in evidence un inscription on a tombstone, 
showing the date of the birth and death of a person 
buried thereunder, who defendants alleged was a sister 
of J, and shown by such inscription to be younger than 
J: Held, for the want of evidence identifying the person 
buried there as the sister of J, that the inscription was 
properly rejected.—Gehr v. Fisher, Penn., 22 Ati. Rep. 
859. 


31, EXECU 'IoN—Claim'by Toird Person.—Under Mansf. 
Dig. Ark. § 3045, which provides that in a contest as to 
the ownership of property seized on execution the 
court shall direct which party shall be considered 
plaintiff in the issue, where a son claims the ownership 
of mules given him by his father, and afterwards seized 
on execution against his father, it was proper for the 
court to direct that the son on interpleading should as- 
sume the burden of proof.—Norton v. Elk Horn Bank, 
Ark., 178. W. Rep. 362. 


32. EXECUTION — Supplementary Proceedings. — In 
proceedings supplementary to execution under Rev. 8t. 
Ind. 1881, § 822, the fraudulent character of a transfer of 
property way be inquired into, but plaintiff must dis- 
close in his complaint or affidavit the nature of the 
claim he seeks to enforce aguinst the third party, and 
if he relies upoo a fraudulent transaction between the 
judgment debtor and such third person there should be 
proper averments thereof; and so, if- he regards the 
transuction us amounting to a trust, he should set out 
the facts constituting the trust.— Harris v. Howe, lud., 28 
N. E. Rep. 711. 

33. FRAUDULENT CONVKYANCES.—A deed of trust, given 
to secure creditors of the grantor, who act in good 
faith, and without notice eitner to them or the trustee 
that the goods conveyed by the deed were obtained by 
the grantor by fiaud, will not be set aside at the suit of 
the creditors from whom the guvods were so obtuined.— 
Oberdorfer v. Meyer, Va., 138. E. Rep. 756. 

34. GUARDIAN—Special Findings.—Under Rev. St. Ind. 
1881, § 2403, 4 final report and settlement of a guardian 
will not be set aside on the ground that'the guardian 
failed to muke an inventory of pluintiff’s property in 
proper form, und to file reports at the time they should 
have been giled, where he honestly discharged his 
duties, accounted for all money und property in his 
bands belonging to his ward, and witn his final report 
filed receipts in full signed by the ward after becoming 
of age.—La Follette v. Higgins, Ind., 23 N. E. Rep. 768. 

35. HOMESTEAD—Abandonment.—A debtor may claim 
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u homestead, although temporarily absent therefrom 
for purposes of trade, if there was no intention to 
change bis residence.— Robinson v. Swearingin, Ark., 17 S. 
W. Rep. 365. 

36. HUSBAND AND WIFE — Claim against Husband’s 
Estate.—Where the wife files a claim against her bus- 
band’s estate, evidenced by his note payable to her 
with interest from date, she is entitled to receive inter- 
est accrued during her husband's life-time as well as 
after his death.—In re Reber’s Estate, Penn., 22 Atl. Rep. 
880. 

37. INJUNCTION—Speciai Injury—Drains.-_The owner 
of land which has been specially assessed for the con- 
struction of aseweris not entitled to bring suit to en- 
join the connection of drains outside the drainage 
district with such sewer, unless he shows that his prop- 
erty will be specially injured by such connection.— 
Springer v. Walters, Ill., 28 N. E. Rep. 761. 

38. INSURANCE—Waiver of Conditions.—Where the ad- 
juster of an insurance company adjusts and compro- 
mises a loss, agreeing to pay in a few days the loss as 
adjusted, the company waives the conditions of the 
policy, and cannot set up such conditions as a defense 
to an action by the assured for the sum agreed to be 
paid by the adjustment.— Wagner v. Dwelling- House Ins. 
Co., Penn., 22 Atl. Rep. 885. 

39. INTOXICATING LIQUORS—Sunday— Evidence.—Evi- 
dence that a person walked into the defendant’s saloon 
on Sunday morning, in defendant’s sight, went behind 
the bar, and helped himself to a glass of whisky, is suf- 
ficient to justify a conviction for giving away intoxicat- 
ing liquor on Sunday to be drunk as a beverage.— Baker 
v. State, Ind., 28 N. E. Rep. 735. 

40. INTOXICATING LIQUORS — Sunday Sales.—Gen. St. 
Colo. 1888, subd. 18, § 3312, provides that towns and cities 
shall havethe “exclusive right to license, regulate, or 
prohibit the selling or giving away of any intoxicating, 
malt, vinous, mixed, or fermented liquors within the 
limits of the city or town,” etc.: Held, that wherea 
town takes control of its liquor traffic under this stat- 
ute, and grants li ,a li cannot be indicted 
under a general statute of the State prohibiting ““keep- 
ing open a tippling-house onthe Sabbath day.”—Cun- 
ningham v. People, Colo., 27 Pac. Rep. 949. 


41. JUDGMENT AGAINST CORPORATION — Answer by 
Stockholder.—Where a stockholder in a railway com- 
pany, after the entry of a judgment against the com- 
pany, but atthe same term, is, upon his motion and 
good cause shown, made a party defendant, with leave 
to file answer, and thereupon answers to the merits, 
gives notice of appeal, and perfects his appeal to the 
circuit court, it is error in the appellate court to strike 
fiom the files and suppress such answer because of its 
having been filed after judgment.— Henry v. Jeans, Ohio, 
28 N. E. Rep. 672. 

42, JUDGMENT BY CONFESSION — Post-dated Note.— 
Where a note dated April 1, 1888, and payable one year 
after date, contains a warrant of attorrey empowering 
any attorney of any court of record “to appeur for me 
and confess judgment against me as of any term,” for 
the amount of the note, a judgment eptered August 24, 
1886, is valid, asthe date at the head of the note has 
nothing to do with the warrant of attorney, which was 
evidently intended to become operative on delivery of 
the note.— Volkenand v. Drum, Penn., 22 Atl. Rep. 581. 


43. LANDLORD AND TENANT—Tenancy from Year to 
Year.—A tenancy from year to year cannot be created 
by an occupancy for two years under a verbal agree- 
ment to work land on shares for a term of five years.— 
Unglish v. Marvin, N. Y., 28 N. E. Rep. 634. 

44. LANDLORD AND TENANT—Use and Occupation.—De- 
fendant moved his barn upon plaintiff’s land pending a 
negotiation for the sale of the barn to the plaintiff. The 
sale not being made, plaintiff notified defendant to re- 
move the barn: Held, that defendant, as plaintiff's ten 
ant at will, was liable for the use and occupation of the 
land after receiving such notice.— Michael v. Curtis: 
Conn., 22 Atl. Rep. 949. 








45. LANDLORD AND TENANT — Wrongful Entry—Li- 
cense.—In an action by the lessee against the lessor for 
wrongful entry during the term, and injuries resulting 
from his acts on the leased premises, where the lessor 
pleads a license to enter and repair the premises, and 
the reply is a general denial, the only issue ison the 
giving of the license; and an instruction that plaintiff 
may recover if the terms of the license were violated 
after the entry is erroneous, as not being within the 
issues.— Spades v. Murray, Ind., 23 N. E. Rep. 709. 

46. LIBEL—Charging One with Being an Anarchist.— 
It is libelous to falsely publish of a person that he is an 
“anarchist,” since one who advocates anarchy, which 
as commonly understood is subversive of all govern- 
ment, is liable thereby to be brought into hatred orcon- 
tempt.—Cerveny v. Chicago Daily News Co., lll., 28 N. E. 
Rep. 692. 

47. LIBEL — Justification — Mitigation. — Under Civil 
Code Ky. § 124, which provides that in actions for libel 
the defendant may show mitigating circumstances to 
reduce the amount of damages, it was competent to 
show the existence of a general rumor prior to the pub- 
lication of the alleged libelous article that plaintiff was 
guilty of the corrupt conduct charged.—McIntyre v. 
Bransford, Ky., 17 8. W. Rep. 359. 

48. LIFE INSURANCE—Insuruable Interest of Creditor.— 
A creditor may lawfully take out a policy of insurance 
on the life of his debtor in an amount to cover the debt, 
and the cost of such insurance, together with interest 
on such amounts during the period of the expectancy 
of life of the assured according to the Carlisle tables; 
and the fact that the debtor dies before the expiration 
of his expectancy will not affect the validity of the 
policy, or the right to recover the whole amount there- 
of.— Ulrich v. Reinoehl, Penn., 22 Atl. Rep. 862. 

49. LimMITATIONS—Acknowledgment of Debt.—A state- 
ment by a debtor to his creditor that “she [the debtor] 
knows that he owes him, and that he willsee that he 
will pay it; that the boys [the debtor’s sons] had got the 
best farms, and they must pay it’’?—is not such a dis- 
tinct and unequivocal acknowledgment of the debt as 
to stop the running of the statute of limitations.—Keener 
v. Zartman, Penn., 22 Atl. Rep. 889. 


50. LIMITATIONS OF ACTIONS.—The statute of limita- 
tions begins to run against an action to recover money 
paid for insurance on property ia which the assured 
had no insurable interest, as soon as the fire occurs 
and the company refuses to pay, even if not when the 
premiums are paid, though the assured may not have 
known that he had no insurable interest until a decision 
of the supreme court, rendered some years afterwards, 
in an action by him on the policy.—New Holland Turn- 
pike Road Co v. Farmers’ Mut. Ins. Co., Penn., 22 Atl. Kep. 
9238. 


51. LIMITATIONS OF ACTIONS— Foreclosure of Mortgage. 
—As the statute of limitations does not, after the pre- 
scribed period, discharge the debt, but simply bars a 
remedy thereon, a mortgage under seal, which by Code 
Civil Proc. N. Y. § 381, is not barred within 20 years, 
may be foreclosed by action within such time, though 
the note which it was given to secure is barred, and al- 
though the mortgage contains no covenunt to pay.— 
Aulbert v. Clark, N. Y., 28 N. E. Rep. 638. 

52. MALICIOUS PROSECUTION—Pleading.—A complaint 
for malicious prosecution, which alleges that the action 
was commenced and the affidavit for capias made mali- 
ciously and without probable cause, need not also al- 
lege that the writ upon which the arrest was made was 
procured maliciously and without “probable cause.— 
Swindell v. Houck, Ind., 28 N. E. Rep. 734, 

53. MANDAMUS—Refusal to Administer Oath of Office. 
—Where the act incorporating a village requires every 
person elected to office therein to take and file with the 
village clerk an oath of office, and an ordinance of the 
village authorizes the clerk to administer such oath, 
he is bound to do so if applied to for that purpose by a 
candidate, who is shown to have received a majority of 
the votes by a paper signed by a majority of the in- 
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spectors of election, though the clerk himself may be 
of opinion that the election was not legal, and in such a 
case mandamus will lie to compel him.—Peoplev. Straight, 
N. Y., 28 N. E. Rep. 762. 

54. MASTER AND SERVANT—Risks of Employment.— 
One who accepts employment from a railroad company 
as a switchman in its yard assumes the risk of injuries 
resulting to him from a visible defect in the locomotive 
on which he was to work, consisting of a draw-head so 
short as to leave toosmall! a space between the locomo 
tive and any car to be coupled to it for the switchman 
to work in with safety.—Brooks v. Northern Pac. R. Co., 
U.S. C. C. (Wash.), 47 Fed. Rep. 687. 

55. MASTER AND SERVANT— Wages.—Where, in an ac- 
tion for services, the rendering of the services is proved, 
and the evidence is conflicting as to whether the serv- 
ices were paid for by support and clothing furnished to 
the plaintiff by the defendant while a member of plaint- 
iff’s family, a verdict for the plaintiff will not be dis- 
turbed on appeal, as contrary to the evidence.—Cham- 
ness v. Cox, Ind., 28 N. E. Rep. 777. 

56. MEASURE OF DAMAGES — Trespass to Realty.— 
Where a handsome shade -tree standing in front of a lot 
temporarily used for mixing tar and gravel, but avail- 
able and valuable as a site for a high class of residence 
buildings, is unlawfully, but not maliciously, so cut as 
to destroy it as an ornamental or shade-tree, but not so 
as to kill it, or materially injure its value for timber or 
fire- wood, the measure of damages is the amount which 
the presence of the tree added to the value of the lot 
for any purpose in connection with which an orna- 
mental shade-tree is desirable.—Hoyt v. Southern New 
England Tel. Co., Conn., 22 Atl. Rep. 957. 

57. MORTGAGE—Foreclosure.—In a suit to foreclose a 
mortgage, brought bythe assignee thereof, who al- 
leges that the mortgagee executed and recorded a re- 
lease after the assignment, where defendant asserts 
title in himself, and prays that it be quieted, the own 
ership of the land is not in controversy, and hence 
plaintiff is not entitled to a new trial as of right after a 
judgment that defendant’s title is superior to the lien 
of the mortgage.— Rariden v. Rariden, Ind., 28 N. E. Rep. 
701. 

58. MORTGAGE—Payment to Co executor.—A mort- 
gagee died, and his administrator transferred the 
mortgage to certain executors, who purchased the 
same as an investment under the will of their testator. 
The mortgagor paid the mortgage in full to one of the 
executors, who executed a release of the mortgage, and 
entered satisfaction on the record: Held, that such 
payment to one instead of all the executors was suffi- 
cient.—Fesmyer v. Shannon, Penn., 22 Atl. Rep. 898. 


59. MUNICIPAL CORPORATIONS—Assessment of Prop- 
erty.—Under Rev. 8t. Ill. 1874, ch. 24, § 139, a city, in mak- 
ing assessments for house drains and water service 
pipes, has no authority to subdivide into lots property 
that has never been subdivided by the owners, and to 
assess each lot for a certain sum, but only to proceed 
against the property according to the description by 
which it is legally known and designuted.—Cram v. City 
of Chicago, Ill ,28 N. E. Rep. 758. 


60. MUNICIPAL CORPORATIONS—Charitable Bequests.— 
A city, in the abseace of some law imposing upon it the 
duty of accepting, can refuse a trust, and cannot be en- 
joined from refusing to accept the bequest of a fund to 
be adminiatered by it forthe benefit of the poor.— Dailey 
v. City of New Haven, Conn., 22 Atl. Rep. 945. 

61. MUNICIPAL ,CORPORATIONS— Defective Highways.— 
In an action against a town for injuries caused by a de- 
fective highway, itis proper to admit evidence as to 
the population of the town, the length of its highways, 
the amount of money raised by the to vn for the repair 
of highways during the year of the accident, and the 
amount actually expended for that object, for the pur- 
pose of showing whether the town did what was rea- 
sonable towards repairing the highway in question.— 
Sanders v. Town of Palmer, Mass., 28 N. E. Rep. 778. 

62. MUNICIPAL CORPORATIONS—Public Improvements. 





—Under Rev. St. Ill. 1874, ch. 24, § 134, providing that 
when a city shall direct a local improvement to be 
made by special assessment the council shall pass an 
ordinance to that effect, specifying the nature, charac 
ter, locality, and description of the improvement, the 
council alone is clothed with power to determine what 
the improvement shall be; and a property owner can- 
not object to the confirmation of an assessment for 
street paving on the ground that a cheaper paving 
would have answered as well.—Cram v. City of Chicago. 
Ill., 28 N. E. Rep. 757. 

63. NATIONAL BANKS—Insolvency.—A national bank 
pledged negotiable notes to another bank to secure a 
loan, and then, a small balance remaining unpaid, be- 
came insolvent. Certain of its creditors, before the ap- 
pointment of a receiver, obtained judgments in the 
State court, issued executions thereon, apd at- 
tempted to secure liens on the pledged notes by 
garnishing the pledgee, but the officer failed to obtain 
possession of the notes, or to collect the money due 
thereon. The pledgee refused to surrender the notes 
to the receiver, and endeavored to collect them, where- 
upon the receiver sued to recover them: Held, that his 
suit was properly brought ia equity, as the claims af- 
fecting the subject. matter and the questions to be de- 
termined thereon are numerous and complicated, and 
wouid otherwise give rise to a multiplicity of suits.— 
Chase v. Cannon, U.S. C. C. (Wash.), 47 Fed. Rep. 674. 


64. NEGLIGENCE.—An allegation which directly im- 
putes negligence and carelessness to the defendant in 
causing a locomotive to run against a car’ upon which 
the plaintiff was at work causing it to move, and him- 
self to be thrown down, whereby he was injured, is a 
charge of negligence made directly upon the defendant 
itself, and not merely upon itsservants. The negligence 
of aco servant with the plaintiff, engaged in a common 
service, cannot be said to be the negligence of the de- 
fendant.— Wild v. Oregon Short Line, G U. N. Ry. Co., 
Oreg., 27 Pac. Rep. 954. 


65. NEGLIGENCE — Dangerous Premises—Patent De- 
fects.—Where the only means of access to or egress 
from an hotel are flights of stairs leading to a platform 
above the ground, neither of which has any railing, the 
defect in their construction being a patent one, a per- 
son who becomes a guest of the hotel assumes the 
risks incident to that mode of construction, and cannot 
recover for injuries, received in a fall which was due 
solely to the wantof arailing.— Ten Broek v. Welis, Fargo 
§ Co.,U. 8. 0. C. (Cal.), 47 Fed. Rep. 690. 


66. NEGLIGENCE—Pleading.—A complaint in an action 
for the loss of services of plaintiff's minor son, whose 
death was caused, while in defendant’s employ, by the 
alleged negligence of defendant in keeping a defective 
boiler, is not insufficient, after verdict, for failure to al- 
lege that deceased had no opportunity of informing 
himself of the dangerous condition of the boiler, where 
it avers his youth, inexperience, and ignorance, and 
the fact that the injury occurred without his fault, and 
that he had no knowledge of the dangerous condition 
of the work he was asked to do.—Lowuisville, etc. R. Co. v. 
Berry, Ind., 28 N. E. Rep. 714. 


67. NEGOTIABLE INSTRUMENTS — Interpretation. — 
Where a note is made payable when a certain mortgage 
is satisfied of record, and in a subsequent suit the 
mortgage is declared void upon condition of the pay- 
ment of $40 into court within 30 days, and such sum is 
paid, though not till after 3) days, and thereupon the 
mortgage isa satisfied of record by the clerk, the note 
falls due at the time of the payment of the $40.—Coulter 
v. Clark, Ind., 28 N. E. Rep. 723. 
68. NEW TRIAL—Newly-discovered Evidence.—The al- 
leged newly discovered evidence, which was made the } 
basis of an application for a new trial by defendant, | 
consisted of declarations made by plaintiff 16 years be- 
fore the action was tried. Defendant made no effort 
before the trial to discover this evidence, and urged, as 
an excuse for his failure to do so, that he did not know 
and had no reason to believe that such evidence existed 
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Plaintiff had been examined as a witness at the trial of 
the cause: Held, that it was not error to refuse the ap- 
plication.—Morrison v. Carey, Ind., 28 N. E. Rep. 697. 

69, NUISANCE—Retaining Wall.—Where a city builds a 
wall several feet high along one side of a school-yard, 
and fills the yard to a level therewith, its former level 
being the same asthat of adjacent premises, and the 
wall in course of time becomes pressed out by the 
weight of filling so as to overhang the said premises a 
foot or so, it must be deemed an actionable nuisance ; 
and the fact that it was built for the public use and 
general benefit is no justification.—Miles v. City of Wor- 
cester, Mass., 28 N. E. Rep. 676. 

70, PARTITION — Non-resident Defendants. — In an 
action under article 977, Hart. Dig. Tex., providing for 
actions for partition against unknown defendants, serv- 
ice by publication, and appearance of defendants by 
attorneys appointed by the court, is sufficient to confer 
jurisdiction of the subject-matter in the court.—Foote v. 
Sewall, Tex., 178. W. Rep. 373. 

71. PARTNERSHIP.—A contract for the sale of goods, 
which provides that the goods shall be charged for at 
reasonable prices, and the buyers to have a credit of 
one-half the profits, does not establish a partnership 
between the sellers and purchasers.— Teller v. Hartman, 
Colo., 27 Pac. Rep. 947. 

72. PARTNERSHIP—Sale of Interest by Partner.—One 
partner may, upon a voluntary dissolution of a firm, 
sellto his copartner all his interest in the partnership 
concern, andif he do so bona fide, before any lien has 
been acquired thereon by partnership creditors through 
an execution, an attachment, or otherwise, the trans- 
fer will, if such be the intention of the partners, vest in 
the purchasing partner, divested of the equity of the 
selling partner to have the partnership assets applied 
to partnership debts.— Schleicher v. Walker, Fla., 10 
South. Rep. 33. 


73. PARTY-WALLS—Agreement to Pay for Use.—Plaint- 
ff entered into a parol contract with the defendant, 
whereby it was agreed that he should build a division 
wall partly upon the land of each of them, and that, 
when the defendant should use it, he would pay a pro- 
portionate share of the cost. Afterwards defendant 
sold to one who knew that the wall was partly over upon 
his lot. Plaintiff notified the vendee of his claim under 
the contract, but the latter refused to recegnize it. The 
vendeethen built in connection with the wall: Held, 
that inasmuch as the defendant had rendered impossi- 
ble the performance of the contract on his part to the 
detriment of the plaintiff, he was liable.— Nalle v. Paggi, 
Tex., 178. W. Rep. 370. 


74. PRESUMPTIONS OF DEATH.—Where a mother and 
her daughter died in the same year, and there is no 
evidence of the precise date of the death of the mother, 
an assumption that she died before the daughter is not 
warranted.—Cooke v. Caswell, Tex., 17 8. W. Rep. 385. 

75. PRINCIPAL AND AGENT—Custom as Evidence.—The 
power to bind the principal of a traveling agent selling 
goods by sample being special, one buying his trunks 
of samples is bound to know that such sale is within 
the agent’s authority.—Savage v. Pelton, Colo., 27 Pac. 
Rep. 948. 

76. PRINCIPAL AND SURETY— Cashier’s Bond—Condi- 
tion.—A cashier’s bond was conditioned for the faithful 
discharge of his duties “for and during the time of his 
employment by said bank, whether under his present 
election, or under any subsequent election to the said 
position, or whether under its present organization or 
charter, or under any renewals or extensions thereof.” 
There was no formal re-election of tle cashier each 
year after his election: Held, that the want of such 
annual re-election did not relieve a surety from his lia- 
bility on the official bond of the cashier.—Shackamazon 
Bank v. Yard, Penn., 22 Atl. Rep. 908. 

77. PRIVILEGED COMMUNICATIONS.—The rule making 
privileged communications between attorney and client 
does not apply in a controversy between the represent- 
atives of two persons, who together {consulted an 





attorney, as to admissions made during such consulta- 
tion.—Hurlburt v. Hurlburt, N. Y., 28 N. E. Rep. 651. 

78. RAILROAD COMPANIES—Fires.—The mere fact that 
property is fired by sparks thrown from the stack of a 
locomotive engine is not in itself evidence of negli- 
gence, unless it appears that the spark arrester was de- 
fective, or thatthe company had not adopted the most 
approved pattern.— Henderson, Hull G Co. v. Philadelphia 
¢ R. R. Co., Penn., 22 Atl. Rep. 851. 

79. RAILROAD COMPANIES—Injury at Railroad Cross- 
ing.—It is negligence per se for a railroad company, in 
violation of a valid municipal ordinance, to obstruct 
with standing cars or locomotives a public street or 
space in actual daily use by the public; and that the 
municipality may have acquiesced passively in viola- 
tions of the ordinance will not excuse such negligence. 
—Cent. R. R. § Banking Co. v. Curtis, Ga., 138. E. Rep. 
757. 

80. RAILROAD MORTGAGE — Foreclosure.—The holder 
of any one of aseries of bonds secured by a mortgage 
made to trustees may, on refusal of the trustees so to 
do, maintain a suit for the foreclosure of the mortgage, 
for defaultin the payment of interest.—McFadden v. 
May’s Landing, etc. R. Co., N. J., 22 Atl. Rep. 982. 

81. REPLEVIN—Property in Hands of Receiver.-Though 
property is wrongfully in possession of a corporation, 
it cannot be replevied, without leave of court, after it 
comes into the possession of the receiver appointed in 
voluntary proceedings to dissolve the corporation.—In 
re Christian Jensen Co., N. Y., 28 N. E. Rep. 665. 

82. RES ADJUDICATA.—A decree dismissing a bill solely 
for want of jurisdiction is not a bar to another bill in 
the same court for the same cause of action, after a de- 
cision of the supreme court, on appeal in an action 
brought in a different court, that the former court had 
jurisdiction.— Weigley v. Coffman, Penn., 22 Atl. Rep. 919. 


88. SALE — Bona Fide Purchaser. — Replevin was 
brought by the vendors of goods, who elected to avoid 
the sale made by them, alleging that the vendee pro- 
cured the goods through false representations, and the 
sheriff seized the goods in the hands of a person who 
claimed to have purchased them from tbe vendee be- 
forethe issuing of the writ of replevin, and without 
notice of the vendee’s fraud: Held, in an action of tres- 
pass by the purchaser against the sheriff, that the 
court erred in rejecting degendant’s offer to show that 
the vendee’s title to the goods at the time of plaintiff’s 
purchase from him was voidable, which, if allowed, 
would have cast on plaintiff the burden of showing 
himself a bona Ade purchaser.—Levy v. Cooke, Penn., 22 
Atl, Rep. 857. 


84. SaLE—Warrant.—A firm wrote to their agent, with 
regard to the condition of a lot of hams shipped to the 
agent, that “there is an occasional ham sour in tbe 
marrow,” but that the hams as a body were not sour, 
which letter the agent showed to a proposed buyer of 
the hams: Heid, in an action by the buyer to recover on 
a breach of warranty, that the statement contained in 
the letter was too indefinite to constitute a warranty 
that less thana third of the hams were sour inthe 
marrow.— Wiggin v. Butcher, Mass., 28 N. E. Rep. 677. 

85. SEDUCTION—Pleading.— Where a complaint charges 
the defendant with abducting and seducing the plaint- 
iff’s daughter, it is immaterial for the purposes of de- 
murrer whether the gr of the action is the 
alleged abduction or seduction, when the complaint 
states a good cause of action upon either theory.— 
Kreag v. Authes, Ind., 28 N. E. Rep. 773. 

86. SPECIFIC PERFORMANCE — Contract. — Defendant 
contracted to convey his land, and to keep the buildings 
thereon insured for the benefit of the purchaser, “‘as 
his interest may appear.” It was understood between 
them at the time the contract was made that insurance 
which defendant had procured in his own name suf- 
ficiently fulfilled his agreement to insure. Subsequently 
the buildings were destroyed by fire, and the purchaser 

ed his right under the contract to plaintiff: Held 
thatthe destruction of such buildings did not excuse 
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defendant from the performance of his contract to 
convey.—Allyn v. Allyn, Mass., 28 N..E. Rep. 779. 

87. STATE LEGISLATURES — Malicious Arrest.—Under 
Uonst. Tex. art. 3, § 15, members of the house of repre- 
sentatives, who by their votes have directed a person 
not a memberto be imprisoned for obstructing the 
proceedings of the house, cannot be made to respond 
in damages by a suit for unlawful and malicious arrest 
and imprisonment.—Canfield v. Gresham, Tex.,1758. W. 
Rep. 300. 

88. TAX-TITLES — Defective Notice of Sale.— Under 
Rev. St. Ill. ch. 120, § 216, providing pad no purchaser of 
lands at asale for taxes or ts shall 
be entitled to deeds until he has saeie the owner, oc- 
cupart, and persons interested with a notice showing, 
among other things, for what year the lands were 
“taxed or specially assessed,” a notice stating that the 
sale was for taxes “and” special assessments fora 
given yearis defective, because it does not show for 
which the sale was made.—Gage v. Bani, U.S. 8. C., 12 8. 
C. Rep. 22. 

89. TOWNSHIP — Highway Ditch.—A township is not 
liable for damages caused to property owners by the 
negligent manner in which a ditch alonga highway is 
constructed by the road supervisor of the road- district, 
since the supervisor, in constructing a road in his 
district, is not the agent or servant of the township — 
Union Civil Tp. v. Berryman, Ind., 28 N. E. Rep. 774. 

90. TRADE-MARK—Infringement—Cigar Makers’ Union. 
—The subordinate lodges of a trades: union association 
which has a common label for the use of all its members 
cannot maintain a bill to restrain the unauthorized use 
of such label; the right of action, if any, is in the parent 
association.— Mc Vey v. Brendel, Pa., 22 Atl. Rep. 912. 

91. TRIAL—Direction of Verdict.—Where the evidence 
tends to support the issues raised by defendant’s an- 
swer, it is an abuse of discretion to direct a verdict for 
the jplaintiff.— Fitzgerald v. Hart, Tex., 178. W. Rep. 369. 

92. TRusT—Declaration—Evidence.—On the death, of 
one § certain bonds were found in his box in a trust 
company’s vaults, contained in an envelope, indorsed, 
“Held, for K,” and signed with deceased’s initials, K be- 
ing a nephew, who bad lived with and been raised by 
deceased. An entryin the private account book of de- 
ceased, in his own handwriting recited : ‘‘$13,000 of these 
bonds I bought for and are the property of my nephew 
and godson K, and belong tg him.” On another page 
interest on the bonds was credited to K: Held, that 
there was sufficient to create a trust in favor of K, and 
is immaterial whether or not deceased in his life-time 
actually declared to another his intention to create the 
trust, or showed the entries in his book.—Jn re Smith’s 
Estate, Penn., 22 Atl, Rep. 916. 

93. TRUSTS—Evidence.—In a suit to declare a trust in 
plaintiff's tavor in land conveyed to her father, since 
deceased, it was shown that her father acted as her 
agent in managing her money; that shortly before he 
bought the land he called in several of her loans, stat- 
ing that he desired to invest the money in land for her; 
and that at the time he bought it he said to several 
persons that it was bought for her, and with her 
money: Held, that this was sufficient to warrant find- 
ing an agreement to hold the land in trust for plaintiff, 
and rendering judgment quieting her tifle thereto.— 
Muli v. Bowles, Ind., 28 N. E. Rep. 771. 

94. ULTRA VIRES.—Where a judgment had been ob- 
tained against a fire district for injuries resulting from 
the conducting of electricity into a house by means of 
one of the wires inthe district’s electric fire-alarm 
system, it cannot be Said that the district was so clearly 
exempt from liability for negligence of that sort that a 
settlement of the claim by compromise was ultra vires, 
or without consideration.—Prout v. Inhabitants, Mass., 28 
N. E. Rep. 679. 

95. VENDOR AND VENDEE—Bona Fide Purchaser.—De- 
fendant purchased certain land as a mill-site, paid for 
the same, took possession thereof, and proceeded to 
erect a mill thereon at the expense of several thousand 
dollars, before receiving a conveyance of the premises, 








which, when received, by mistake failed to include the 
mill-site. Plaintiff afterwards purchased the same land 
from defendant’s vendor, with full notice of defendant’s 
purchase and improvements under claim of ownership: 
Held, that plaintiff was not a bona fide purchaser of the 
land, and could not maintain an action to enjoin de- 
fendant against building a mill-dam on the omitted 
part of the premises.— Smith v. Schweigerer, Ind., 28 N. E. 
Rep. 696. 

96. VENDOR’S LIEN — Waiver. — Plaintiff conveyed 
premises to defendant G for $1,800, receiving from Ga 
mortgage for $800, and from defendant B $1,000 in cash, 
G executing to B a mortgage on the premises to secure 
such payment. By agreement between the three, the 
deed and both mortgages were executed, delivered, and 
recorded at the sametime: Held, in foreclosure, that 
by such agreement plaintiff did not necessarily waive 
his prior equitable lien for the purchase money, and 
that such lien drew with it the lien of his mortgage, and 
gave it preference to B’s mortgage.— Boies v. Benham, N. 
Y., 28 N. E. Rep. 657. 

97. WILLs—Action By Executor.-After distribution has 
been made of all of a testator’s property, and the estate 
has been fully end finally settled, the executor cannot 
bring suit for a construction of the willin order to as- 
certain the estate which passed to one of the devisees, 
since after such settlement he ceases to be executor.— 
Miles v. Strong, Conn., 22 Atl. Rep. 659. 

98. WILLs—Construction.—Testator gave and devised 
all his estate, real and personal, to his wife during her 
life, ‘“‘to be applied to her own proper use, and for the 
maintenance and education of the minor children ;” and 
he provided that so much of his estate as might remain 
after the death of the wife, who was appointed execu- 
trix, should be sold by the surviving executor and the 
proceeds divided among testator’s children: Held, that 
the widow took the persenalty absolutely as legatee, 
and not as executrix.—Appeal of Hippenstall, Pa., 22 Atl. 
Rep. 860. 

99. WILLS—Construction.—Testator gave his wife all 
his property, both real and personal, “until’’ their 
youngest child should reach the age of 17 years, his 
wife to board, clothe, and educate all the children un- 
til that time; and further provided that “when the 
younger child becomes 17 years of age, I will and be- 
queath to my wife the one third of my estate, both real 
and personal; the remainder to my children equally:” 
Held, that each child took a vested interest, which, on 
his death before the youngest child reached the age of 
17, passed to his personal representatives.—Seller’s Ex’r 
v. Reed, Va., 138. E. Rep. 754. 


100. WILLS—Construction.—Testator, who died leaving 
a widow and a son and daughter, after providing for 
the two former, gave to his daughter a life-interest in a 
share of his estate, consisting of both real and personal 
property, ard provided, “after her death, it shall de- 
scend and go in reversion to her child or children 
should she have any; but, in case she died having no 
issue, in such case togoto and descend in reversion to 
my heirs at law:” Held, that the reversionary interest 
vested in testator’s son and daughter, who were his 
heirs at law atthe time of his death and on the daugh 
ter’s death, without issue, after the death of the son, 
leaving their mother surviving, the estate went to the 
mother as their heir, and not to testator’s heirs at law 
at the time of the daughter’s death.—Kellett v. Shepard, 
Ill., 28 N. E. Rep. 751. 

101. WILLS—Vesting of Legacies.—Testator authorized 
his executors to sell his real estate, and directed that 
the proceeds of that and of his personal estate, after 
the payment of specified legacies, should be equally 
divided between his three grand children, in case of the 
death of any one of whom before payment of his share 
it was to be divided between the survivors. Testator 
owed.no debts, and sale and distribution of his property 
might have been made almost immediately after his 
death: Held, that the legacies vested in the grand- 
children at testator’s death.—_In re Wengerd’s Estate, 
Penn., 22 Atl. Rep. 870. 
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ABATEMENT, 
plea in, by insurance company garnished for claim 
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ACCIDENT INSURANCE, 
“sunstroke” is a disease, and not an accident, within 
the terms of policy of, 161. 
ACCORD AND SATISFACTION, 
conditions precedent on, must be strictly carried 
out, 144. 
ACT OF GOD, 
whether land-slide in a railway cut is an, 2. 
ACTION, 
right of, exists, for fraudulent assignment of claim 
to non-resident of State tor the purposes of gar- 
nishment, 462. 
ADMINISTRATION, 
liability of estate of judicially declared lunatic, for 
wife’s funeral expenses, 183. 
ADMIRALTY, 
perplexing questions in the law of, 257. 
ADULTERY. See DIVORCE. 
condonation of the offense by sexual intercourse, 
91, 93. 
ALABAMA, 
meeting of bar association of, 141. 
ALBANY LAW JOURNAL, 
European letters of the editor of, 277. 
criticism of the editor of, 452. 
ALTERATION OF INSTRUMENT, 
where note altered since its execution, the burden is 
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at or before the time of execution, 8. 
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death of the, 41. 


ANIMALS, 
admissibility of evidence as to who is keeper of 
vicious dog, 181. 
liability of owner of vicious dog for injuries to one 
rigbtiully on the premises, 280. 
dog evidence, 305. 


APPEAL AND APPELLATE PROCEDURE, 
transcripts on appeal, 304, 344. 
ARBITRATION AND AWARD, 
agreement to arbitrate as conditions precedent to 
maintaining suit, 168. 
ASSIGNMENT, 
of judgment against one defendant in action against 
two, givesthe assignee no power to release the 
other, 50. 
of vendor’s lien notes, is valid, 124. 
of unearned wages, validity of, 144. 
ASSIGNMENT FOR BENEFIT OF O@EDITORS, 
validity of preference outside instrument of assign- 
ment, 373. 
ASSOCIATIONS, 
appearance by counsel before society committee, 
419. 
ATTACHMENT. See also GARNISHMENT. 
of money in the hands of an officer taken from a 
prisoner, 259. 
garnishment of wages by fraudulent assignment of 
claim to non-resident, 462. 
right of insurance company to plead in abatement 
of suit in one State the garnishment of claim in 
another, 466. 
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ATTORNEY AND CLIENT, 
privilege of professional secrecy extends to infor- 
mation obtained from documents submitted for 
his inspection or custody, 122. 
knowledge by attorney of acriminal intent on part 
of client is not privileged, 122. 
BAILMENT, 
liability of innkeeper for loss of guest’s baggage 
after he has paid his bill and left the hotel, 86. 
right of innocent purchaser for value of personal 
property from a vendor who obtains possession 
by fraud, 433, 434. 


BANKRUPTCY, 
national bankruptcy legislation, 443. 


BANKS AND BANKING, 

where the payee of a bank check has it certified by 
the bank he thereby releases the drawer from 
liability thereon, 22. . 

construction of statute of limitations as to checks, 
62. 

prompt presentation of checks, 81. 

liability of banks in the payment of checks forged 
by the egent of depositor, 181. 

liability of sureties on bond of bank clerk for money 
fraudulently taken while acting as cashier, 184. 

liability of bank in the collection of draft at a dis- 
tant point for loss occasioned by the insolvency 
of its correspondent, 257, 266. 

power of bank to hold excess of collaterals, pledged 
as security, for bills accepted by a firm of which 
the borrower was a member, 316. 

usury in the sale of commercial paper, 443. 

banking law of Kansas, 483. 


BICYCLE, 
and velocipede law, 262. 


BIGAMY, 

what is, 394. 

definition of marriage, 394. 

proof of former marriage necessary, 394. 

proof of statute, how made, 396. 

the crime of, 412. 

cohabitation, repute, and holding out as husband 
and wife, 412. 

confessions or admissions of defendant, 412. 

having a husband or wife living and not divorced, 
413. 

defenses to crime of, 414. 

valid and invalid divorces, 414. 

defendant’s belief of death of spouse, 415. 

first wife as witness, 416. 

indictment charging, 416. 


BILL OF EXCHANGE. See NEGOTIABLE INSTRUMENT. 


BLECKLEY, CHIEF JUSTICE, 
politeness of, 443. 

BLODGETT, JUDGE, 
on the subject of retirement, 161. 


BOOKS RECEIVED, 
18, 74, 138, 174, 249, 825, 366, 485, 453. 
BOYCOTTING, 


injunction to restrain posting of bills intended to 
cause a, 408. 


BRADLEY, MR. J@STICE, 
address, of, on administration of justice in America, 
81. 
BREWER, JUSTICE, 
address of, on power of State legislatures in the 
control and regulation of private property, 407. 


BUILDING ASSOCIATION, 
member’s right of withdrawal given by by-law is a 
vested right of whi¢h he cannot be deprived by its 
subsequent repeal, 445. 
directors of, responsible for dividends paid out of 
capital stock, 453. 


BURDEN OF PROOF, 
as to alteration of note, 8. 





CARRIERS OF GOODS, 
landslide in a railway cut is not an occurence with- 
in the term “act of God,” 2. 
validity of stipulation limiting liability, where value 
of shipment not given, 163. 
CARRIERS OF PASSENGERS, 
cortract on ticket exempting steamship company 
from liability for loss of baggage, being valid in 
England will be enforced here, though would be 
void if made here, 101. 
relative duties and responsibilities of carriers and 
passengers where the latter through mistake or 
otherwise has not the required ticket, 205. 
where conductor of train returns to the passenger 
the wrong end of a ticket and he is thereafter 
ejected thereby, the carrier is liable, 207. 
liability of, for injuries to passenger alighting from 
train, 354. 
CENTRAL LAW JOURNAL, 
correction of error in, 461. 
CERTIFICATE OF DEPOSIT. 
MENT. 
CHATTEL MORTGAGE, 
void as to “accounts to become due” as being not 
. sufficiently definite, 428. 
demands for money not yet earned may be mort- 
gaged, 428. 
CHECKS. See BANKS AND BANKING; NEGOTIABLE IN- 
STRUMENT. 
certification of bank check as a release of the 
drawer, 22. 
statute of limitations as to, 62. 
prompt presentation of, 81. 
payment of forged checks, 181. 
CHILDREN, 
statutory rights of inheritance by illegitimate chil- 
dren, 375. 
CHINESE EXCLUSION ACT, 
Chinamen arrested under the act must be returned 
to the county from whence they came, 237. 
CHURCH. See RELIGIOUS SOCIETY. 
CITIZENSHIP, 
widow born in foreign country who was never nat- 
uralized, in order to prove citizenship by marriage, 
must produce record evidence of her husband’s 
naturalization, 87. 
CLUB. See ASSOCIATIONS; MUTUAL BENEFIT SOCIETY. 
COLLATERAL ATTACK, 
of judgment by confession under power of attorney 
given by lunatic, 82. 
COLLATERALS. See PLEDGE. 
COLORADO, 
validity of coal mining laws in, 237. 
CONDITIONAL SALE, 
of chattels in one State where removed to another 
and sold to bona fide purchaser, 106. 
CONDONATION. See DIVORCE. 
CONFLICT OF LAWS, 
rate of interest legal in the borrower's State 
is valid, though the rate was usurious in the State 
of the lender, 29. 
giving effect to rights which parties have acquired 
in other States or jurisdictions, 31. 
steamship ticket limiting liability issued and valid 
in England,will be enforced here though would 
be void under the law if issued here, 101. 
effect of removal of chattel transferred under con- 
ditional sale, to another State and sale there to 
bona fide purchaser, 106. 
in suit for negligence in collection of commer- 
cial paper in another State, 266. 
in action by payee against indorsee of notes, where 
indorsement made in another State the lex locé 
contractus must govern, 279. 
right of insurance company to plead in abatement 
of suit in one State garnishment of claim in 
another, 466. ’ 
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CONFLICT OF LAWS—Continued. 
validity and effect, in one of the States, of a decree 
of divorce by the tribunals of another, 467. 
CONSTITUTIONAL LAW, 
relation of police power of the States to the com- 
merce power of the nation, 41. 
statute requiring prisoners to be resentenced where 
by reason of irregularities subsequent to verdict, 
the judgment is reversed is not unconstitutional 
as putting defendant twice in jeopardy, 141. 
adoption of new constitution in Kentucky, 141. 
statute prohibiting ‘“‘gift enterprises” is invalid, 170. 
invalidity of State enactment forbidding the running 
of trains on Sunday as an interference with in- 
terstate commerce, 181. 
validity of State regulations of commerce, 207. 
constitutionality of coal mining laws, 237. 
constitutionality of natural gas legislation, 257. 
interpretation of term “due process of law” in 
fourteenth amendment to the federal constitu- 
tion, 33%. 
validity of State taxation of telegraph companies, 
356. 
validity of State taxation of express companies, 356. 
power of State legislatures in the contro! and regu- 
lation of private property, 407. 
how far law passed abrogating grand jury is ex post 
facto as to offenses committed prior to its pas- 
sage, 425. 
CONTRACT, 
for sale of land, general incidents of, 107. 
illegal contract cannot be specifically enforced, 123. 
agreement to arbitrate as condition precedent to 
maintaining suit, 168. 
in restraint of trade, When injunction will lie, 225. 
to retain the location of a post-office at a given 
point is against public policy and void, 238. 
to deliver lumber at a future date, measure of 
damages for breach of, 258. 
validity of subscription to church made on Sunday, 
277. 
validity of, for delivery of commodity ‘n the future, 
373. 
validity of contract not to sell goods to plaintiff’s 
customers as in restraint of trade, 391. 
of employment as within the statute of frauds, 410. 
testamentary covenant that covenantor’s executors 
shall after her death pay the covenantee a certain 
sum, is valid, 444. 
for pledge of chattels, right of pledgee to maintain 
replevin, 465. 
CONTRIBUTORY NEGLIGENCE. See NEGLIGENCE. 


COOLEY, THOMAS M., 

resignation of, as member of interstate commerce 

commission, 293. 
CORPORATION, See also STOCK AND STOCKHOLDERS. 

not ultra vires for corporation with consent of its 
stockholders to sell all its property to another 
corporation and take stock of the latter inspay- 
ment, 82. 

illegal combination of stockholders to vote stock by 
proxy, void as against public policy, 85. 

whether corporation de facto but not de jure may be 
treated as a partnership, 102. 

effect of failure of promoters of, to comply with the 
statutory requirements of organization, 102. 

liability of stockholder to action in foreign State, 
183. 

liability of, for fraudulent issue of stock by officer, 
247 

a corporation catechism, 270. 

power of, to give away its capital stock, 284. 

action against officers of, for deceit in official state- 
ment required by statute, whereby plaintiff is 
induced to take its notes, 357. 

situs of taxation of corporations and of corporate 
shares, 429, 445. 

directors responsible for dividends paid out of cap- 
ital stock, 453. 





CORRESPONDENCE, 
Nebraska divorce law, 229, 248. 
the new rules of the Missouri Supreme Court, 304. 
transcripts on appeal, 344. 
COUNTIES, 
subject to garnishment for debts owed by it to one 
of its officers, 166. 


COURTS. See TRIAL. 
the judges of the new circuit court of appeals in 
gowns, 21. 
an ignoramus judge in Kansas, 101. 
retirement of judges, 161. 


COVENANT, 
that covenantor’s executors will after her death pay 
covenantee a certain sum is valid, 444. 
CRIMINAL LAW AND PROCEDURE, See also CRImM- 
INAL TRIAL. 
the crime of robbery, 4. 
delay in the execution of criminal justice, 61. 
information charging in one count that defendant 
stole an article belonging to one man and an arti- 
cle belonging to another without alleging that the 
two articles were stolen at the same time and by 
the same act is bad for duplicity, 64. 
statute requiring prisoners to be resentenced, on 
account of irregularity, is not unconstitutional as 
putting defendant twice in jeopardy, 141. 
right of one to defend himself in his own house does 
not extend to his lands outside the curtilage, 204. 
express and implied malice in the law of homicide, 
239. 
aconvict who escapes from the penitentiary ant 
commits a grand larceny may be convicted and 
sentenced therefor before he has served out his 
first sentence, 240. 
of abuses in the pardoning of criminals, 313. 
how far intoxication is an excuse for crime, 337. 
jurisdiction of perjury committed in State court 
while sitting temporarily in room under exclusive 
jurisdiction of federal government, 343. 
what constitutes the crime of bigamy, 394, 412. 
sufficiency of indictment charging fraudulent 
voting, 409. 
law passed abrogating grand jury is not ex post facto 
and therefore invalid as to offenses committed 
prior to its passage, 425. 
CRIMINAL LIBEL, 
libelous to send through the mail an envelope hav - 
ing endorsed thereon in large letters “Bad Debt 
Collecting Agency,” 186. 
having employed the agency with knowledge of its 
methods the accused is responsible for the acts of 
the agency, 186. 


CRIMINAL TRIAL, 
use of liquor by jury, how far vitiates verdict, 313. 
whether misconduct of jury in going out of the ju- 
risdiction pending trial in capital case will vitiate 
the verdict, 313. ’ 


DECEIT, 
action for, by inducing one to join the society of 
“Faithists,” 353. 
action for fraudulently inducing plaintiff to take 
the notes of a corporation by false representation 
of its officers in official statement not intended for 
the public, 357. 
DEED, 
grantof room in building, effect of destruction by 
fire as an extinguishment of the easement, 234. 
marriage as a consideration for, 262. 
remaining in possession of the grantor, to take effect 
after his death, is void for want of a delivery du- 
ring his life-time, 286. 


DEFINITION, 
of marriage, 394. 


DELIVERY, 
of deed after death of grantor, effect of, 286. 
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DESCENT AND DISTRIBUTION, 
statutory rights of inheritance of illegitimate chil- 
dren, 375. 
whether railroad pass issued to “family” survives 
to descendants, 408. 
DIGEST OF CURRENT OPINIONS, 
18, 33, 54, 74, 94, 114, 134, 154, 174, 193, 214, 230, 250, 271, 
288, 306, 326, 346, 367, 385, 402, 420, 436, 454, 472. 
DIRECTORS, 
of corporations responsible for dividends paid out 
of capital stock, 453. 
DISCOVERY, 
necessity for, sufficient to give jurisdiction to court 
of equity, 146. 
DIVORCE, 
effect of, upon homestead in land held by husband 
and wife by entireties, 23. 
condonation by wife of the offense of adultery by 
having sexual intercourse with kusband after 
knowledge thereof, 91, 93. 
rule that pardon of offense may be implied by 
sexual intercourse not so vigorously enforced 
against the wife as against the husband,9 , 93. 
what constitutes matrimonial condonation of of- 
fense, 91, 93. 
law of, in South Dakota, 161. 
law of, in Nebraska, 161. 
validity of divorce obtained in another jurisdiction, 
221, 229, 248. 
the fact that husband suspects his wife and watches 
her in order to obtain proof of her infidelity is not 
sufficient to charge him with connivance, 261. 
statistics as to, in the United States, 373. 
legitimating children under statute providing for, 
375. 
granted in one State after insufficient statutory resi- 
dence is void elsewhere, 375. 
valid and invalidedivorces in the law as to bigamy, 
414. 
validity and effect in one of the States, of a decree 
of divorce by the tribunals of another, 407. 
DOWER, 
proceedings for the collection of taxes by suit can- 
not affect inchoate right, 83. 


EASEMENT, 
grant of room in a building, effect of destruction by 
fire as an extinguishment of the, 294. 
EJECTMENT, 
action for, against city erecting and maintaining 
sewer upon land not owned by it, 63. 


ELECTIONS AND VOTERS, 
sufficiency of indictment 
voting, 409. 
ELECTRICITY, 
injunction by telephone against electric railway 
company causing damage to telephone service, 
61. 
erection of poles and wires in street for electric 
street railways, 334. 
conflict between telephone and electric railway 
companies, 411. . 


ENGLAND, 
administration of justice in, 81, 
ignorance of American law in, 153, 345. 
of English misrepresentations, 419. 
EQUITY, 
no specific performance of illegal contract, 123. 
power of the court of, to give relief against a judg- 
ment at law, 127. 
jurisdiction of, in the matter of discovery, 146. 
specific performance of contract between railroad 
companies for the joint use of tracks and bridges, 
221. 
scope and limits of power in, to give relief against 
a judgment at law, 278. 
whether would be practicable to divide the doc- 
trines of equity among other branches of law and 


charging fraudulent 





EQUITY—Continued. 
to cease treating equity as an independent sub- 
ject, 339. 
jurisdiction of, in obtaining probate of will, 355. 
statute of limitations in suit in, 389. 
will not enforce specific performance of contract 
for personal service, 423. 
EVIDENCE. See also EXPERT TESTIMONY. 
widow born in foreign country and never natural- 
ized,in order to prove citizenship by marriage 
must produce record evidence of ber husband’s 
naturalization, 87. 
presumption of delivery of letters mailed, 101. 
when proof of foreign law has been given from gov- 
ernmental publication the presumption is that 
such law is stillin force, 145. 
of after precautions taken by defendant, admissi- 
bility in negligence cases, 201. 
dog evidence, 305. 
power of court to compel physical examination of 
plaintiff to be used as, 362, 365. 
admissible in mitigation of damages in slander 
suits, 379. 
EXAMINATION, 
physical examination of plaintiff in damage suit, 
362. 
EXECUTION, 
insurance money collected for the destruction of 
articles exempt, is itself exempt, 393. 
EXEMPTION, 
iusurance money on exempt articles is itself ex- 
empt, 393. 
action for damages in assigning claim to non-resi- 
dent for the purpose of garnishment and defeat- 
ing exemption law, 461. 
EXPERT TESTIMONY, 
admissible in action by unmarried woman for in- 
juries, that same would render child bearing 
perilous to life, 318. 
EXPRESS COMPANY, 
validity of State tax upon, 356. 
FALSE PRETENSES, 
a curious case of, 305. 
FALSE REPRESENTATION. See DECEIT. 
“FAMILY,” 
construction of the term in railroad pass, 408. 


FEDERAL COURTS. See also REMOVAL OF CAUSES. 
organization of the new circuit courts of appeals, 1. 
whether the judges of the new courts of appeals 

should appear in gowns, 21. 
need of a revision of the United States statutes, 81. 
power to, review decisions of State court upon 
habeas corpus, 333. 
jarisdiction of crime of perjury committed in State 
court while sitting in federal court room, 342. 
power of, to compel physical examination of party 
» to the suit, 362. 
whether suit by receiver in, is subject to review by 
United States Supreme Court, 444. 

FIELD, DAVID DUDLEY, 

awarding of medal to, by the American Bar Asso- 
ciation, 423. 

FOREIGN LAW, 
proof and presumption as to existence of, 145. 

FRAUDS, STATUTE OF, 
contract of employment from month to month for a 

series of years, within the, 410. 


FRAUDULENT CONVEYANCE, 

marriage as a consideration for conveyance of land 

from insolvent father to his daughter, 262. 

FUTURES, 

validity of contract of gambling in, 373. 
GAMBLING, 

in futures, validity of contract, 373. 
GARNISHMENT. See ATTACHMENT. 

of money in hands of sheriff, 111. 
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GARNISHMENT—Continued. 
of money in custodia legis, 111, 112. 
policeman who is paid monthly may make valid as- 
signment of unearned wages which will have 
priority over creditor who garnishes them after 
they are earned, 144. 
counties are subject to, for debts owed by it to one 
of its officers, 166. 
of money in the hands of an officer taken from a 
prisoner, 259. 
GRANT. See DEED. 
HARVARD LAW SCHOOL, 
catalogue of the graduates of, 181. 


HIGHWAYS. See also MUNICIPAL CORPORATION. 
street railway in, as an additional servitude, 69, 71. 
street railway laid in, without anthority, a public 

nuisance, 69, 71. 
right of a man to kiss his wife on the, 248. 
bicycle and velocipede law, 262. 

HOMESTEAD, 

in estates held by husband and wife as tenants by 
entireties, 23. 


HOMICIDE, 
right of one to defend himself in his own house 
does not extend to his lands outside the curtil- 
age, 204. 
express and implied malice in the law of, 239. 
how far intoxication is an excuse for, 337. 


HUMORS OF THE LAW, 
13, 38, 53, 74, 94, 134, 153, 174, 249, 270, 288, 3 5, 346, 367, 385, 
420, 436, 453. 


HUSBAND AND WIFE, 

homestead in lands held by entireties, 23. 

marriage of, extinguishes mortgage and note given 
by wife to husband before marriage, 42. 

liability of wife for family expenses, 186. 

divorced wife has a right of action for alienating 
the affection of the husband, 202. 

right of a man to kiss his wife on the street, 248. 

solace for swearing husbands, 345. 

cohabitation, repute and holding out as, in the law 
of bigamy, 412. 


ILLINOIS, 
meeting of the bar association of, 41. 
time within which statute of limitations runs 
against checks in, 62. 
“weekly payment” and “truck store” laws of, 121. 


INFANT, 
board bill contracted by, to enable him to attend 
school is a necessary, 319. 
money furnished infant to pay board bill to enable 
him to attend school is a necessary for which suit 
may be maintained, 319. 


INGLIS, JOHN, 
Lord Justice General of Scotland, death of, 277. 


INJUNCTION, 

power of telephone company to enjoin electric rail- 
way company from so using its system as to injure 
use of telephones, 61. 

will not lie at suit of abutting land owner against 
street railway unlawfully using the highway,69, 71. 

when willlie to enforce contract in restraint of 
trade, 224. 

by telephone company against electric railway com- 
pany causing damage to telephones by electric 
wires, 411. 

will lie by store keeper to restrain nuisance caused 
by obstructing the sidewalk in front of his prem- 
ises, 427. 


INN KEEPER, 
liability of, for loss of guest’s baggage after guest 
has paid his bill and left the hotel, 86. 
INSANITY, 
collateral attack of judgment by confession under 
power of attorney given by lunatic, 82. 





INSURANCE, 
how far pc ion of | d property under a con- 
tract to purchase same violates condition of policy 
that same shall become void if any change takes 
place in title or possession, 397, 401. 
effect of failure to comply with provision of policy 
requiring employment of watchman in and about 
the premises, 166. 
as a trade within meaning of anti-trust laws, 277. 
the term ‘‘wholly destroyed” as applied and used in 
policies of fire insurance, 319. 
insurance money on exempt articles is itself ex- 
empt, 393. 
INTERPRETATION, 
of term ‘‘months” in statute as to service of process 
by publication, 85. 
of term “‘stare decisis et quieta non novere,’’ 192. 
of term “malice” in the law of homicide, 239. 
of term “‘wholly destroyed” as used in policies of 
insurance, 319. 
of term “family” in railroad pass, 408. 
INTERSTATE COMMERCE, 
State enactment forbidding the running of trains on 
Sunday as an interference with, 151. 
validity of State regulation of commerce, 207. 
Indiana natural gas statute, as an interference with, 
257. 
taxation of express and telegraph companies as an 
interference with, 356. 


INTERSTATE COMMERCE AOT, 
removal of causes brought under the, 238. 


INTERSTATE COMMERCE COMMISSION, 
resignation of Thos. M. Cooley as a member of, 
293. 





INTOXICATING LIQUORS, 
use of, by jury in criminal trial, 313. 


INTOXICATION, 
how far an excuse for crime, 337. 


JETSAM AND FLOTSAM, 
12, 72, 248, 270, 305, 345, 366. 


JOINT DEBTOR ACTS, 
jurisdiction under, 223. 


JOINT TORT FEASOR, 
how far the release of one discharges the liability of 
the other, 52. 


JUDGMENT, 

effect of release and discharge of one defendant, in 
action against two upon the judgment against 
the other, 50. 

assignment of judgment against defendant gives 
the asgignee no power to release the other, 50. 

by confession under power of attorney given luna- 
tic, collateral attack of, 82. 

power of court of equity to give relief against, 127. 

relief against foreign judgments, 127. 

how far denial of motion for new trial constitutes 
res odjudicata, 127. 

jurisdiction under joint debtor acts, 223. 

power of court of equity to give relief against a, 


278. 
power of the court to amend the, 353. 


JUDICIAL SALE, . 
collateral attack of, on execution of judgment by 
confession under power of attorney given by lu- 
natic, 82. 


JURISDICTION, 
of crime of perjury committed in State court while 
sitting temporarily in room under exclusive juris- 
diction of federal government, 342. 
JURY, 
disqualification of juror for defective eyesight, 293. 
duct of, in criminal trial, 313. 
proof of misconduct of, 366. 
JUSTICE OF THE PEACE, 
autobiography of a, 461. 
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KANSAS, 
an {gnoramus judge in, 10]. 
a disgrace to the bench of, 345. 
banking law of, 453. 
KENTUCKY, 
adoption of the new constitution in, 141. 
LABOR, 
assignment of unearned wages, validity of, 144. 
LAND, 
damage to, by excavation on adjoining land, 300, 302. 
LAND CONTRACTS, 
general incidents of, 107. 
LARCENY, 
duplicity in information charging, 64. 
LAW BOOKS, 
Book Reviews, Digests. 
Index-Digest to Thirty Volumes of Central Law 
Journal, 33. 
Rapalje’s Digest, American Decisions and American 
Reports, 436. 
Book Reviews, Reports. 
American State Reports, vol. 18. 
Lawyers’ Reports Annotated, books IX and X, 73. 
Book Reviews, Text Books. 
Beach on Private Corporations, 73. 
The Question of Copyright, 73. 
The Relation of Labor to the Law of To-day, 73. 
Vested Rights, 73. 
American and English Encyclopzdia of Law, Vol. 
15, 73. 
Daniel on Negotiable Instruments, 73. 
Myer’s Vested Rights, 73. 
Cooke on Life Insurance, 304. 
Thornton on Lost Wills, 304. 
American and English Encyclopedia of Law, Vol. 
16, 305. 
Hochheimer’s Custody of Infants, 344. 
Black’s Dictionary of the Law, 344. 
Watts’ Missouri Corporation Laws, 366. 
Jones’ Compendium of Forms, 366. 
Jones on Corporate Bonds and Mortgages, 420. 
Darlington on Personal Property, 436. 
LAWYERS, 
age of English lawyers, 277. 
a slur upon an eminent lawyer, 305. 
women may be enrolled as attorneys, 416. 
LEGACY, 
corporation aggregate may take a, under New York 
statute, 145. 
construction of will charging legacy on land, 408. 


LEGAL EDUCATION, 
law schools and legal education, 345. 
the study of law, 472. 
LEGAL JOURNALISM, 
the editors abroad, 1. 
death of the American Law Register, 41. 
he of Albany, again, 452. 
LIBEL. See also CRIMINAL LIBEL. 
communication made by the cashier of a bank to a 
stockholder with reference to the solvency of 
plaintiff, who was surety on an official bond to the 
bank, is privileged, 206. 


LIMITATION OF AOTIONS, 
as to bank checks under the statute of Illinois, 62. 
interposition of defense of the statute in suits in 
equity, 389. 
when statute begins to run against certificate of 
deposit, 389. 7 
LOTTERY, 
in so far as a statute prohibits “gift enterprises,” it 
is invalid, as being an unreasonable restriction 
upon trade, 170. ‘ 
how far and what lotteries are prohibited by law, 
172. 
the Louisiana Lottery Case in the United States 
Supreme Court, 293. 





MALICIOUS PROSECUTION, 
finding of examining magistrate that ‘‘an offense 
had been committed, and there was probable 
cause to believe the defendant guilty thereof,” is 
only prima facie evidence of probable cause in 
action brought by such defendant against the 
prosecuting witness, 130. 
what constitutes probable cause in action for, 132. 
MARRIAGE, 
extinguishes note given by wife to husband before 
marriage, 42. 
as a consideration for conveyance of lafd, 262. 
statutory legitimating of children under void mar- 
riage, 375. 
definition of, 394. 
MARRIED WOMEN, 
liability of the wife for family expenses, 186. 
where, at the time of the execution of a mortgage 
of her statutory separate estate by a, she was au- 
thorized to doso under judicial constructions of 
the statute by the supreme court, the validity of 
the mortgage will not be affected by the subse- 
quent overruling of those decisions, 190. 
MASTER AND SERVANT, 
how far knowledge by workman of the defective 
appliance is a bar to his action for damages, 125. 
admissibility of evidence of after precautions taken 
by the defendant, 201. 
liability.of master for servant’s torts by ratification, 
335. 
contract of employment, as within the statute of 
frauds, 410. 
MEASURE OF DAMAGES, 
for breach of contract to deliver lumber at a future 
time where the purchaser resells is, in the absence 
of market near the place of delivery, the amount 
paid, together with the profits which would have 
arisen, 258. 
whether evidence that, at the time of the speaking, 
there was current in the community a report or 
belief that the words were true, is admissible in 
mitigation of damages, 379. 
amount of damages for injuries, 435. 
MINES AND MINING, 
commenting on recent Illinois acts in behalf of coal 
miners, 121. . 
validity of coal mining laws, 273. 
MISSOURI, 
new rules of the supreme court of, 21, 304. 
MORTGAGE, 
given by wife to husband before marriage, is extin- 
guished by the marriage, 42. 
how far a vendor’s lien is a, 124. 
notes given by vendee for purchase of land pass to 
assignee the lien on the land, 124. 
where, at the time of the execution of a, of her 
statutory separate estate by a married woman, 
she was authorized to do so under judicial con- 
structions of the statute by the supreme court, 
the validity of the mortgage will not be affected 
by the subsequent overruling of those decisions, 
190. 
MUNICIPAL CORPORATION, 
power of, to tax national bank notes, 21. 
ejectment against a, erecting and maintaining 
sewer upon private land. 63. 
street railway in public street is not an additional 
servitude upon abutting land, 69, 71. 
street railway in public street laid without author- 
ity is a public nuisance, 69, 71. 
cannot grant to telegraph company the right to 
erect poles and wires in the streets without first 
making compensation to abutting owners, 258. 
power of city council to regulate by ordinance the 
height of buildings, 333. 
use of street for poles and wires by electric street 
railway, 334. 
Hability for improper construction of sewers result- 
ing in damage to adjoining property, 377. 
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MUNICIPAL CORPORATION—Continued. 

city ordinance regulating the storing of inflammable 
and explosive oils and requiring the owner to se- 
cure the permissior of the common council to be 
granted or refused in their discretion, which per- 
mission shall at all times be subject to revocation 
at the option of the council is. void as vesting the 

_ council with a power of arbitrary discrimination 
between citizens, 382. 

definition and limitation of police power by, 384. 


MUTUAL BENEFIT SOCIETY, 

forfeiture of membership in, for non-payment of 
contributions and dues, 42, 65, 87. 

right of the society to provide for forfeiture, 43. 

rules of construction of forfeiture provisions, 43. 

declaration of forfeiture, 44. 

necessity for making assessment must exist, 45. 

who empowered to make assessments, 45. 

method of making assessments, 46. 

how legality of assessments to be shown, 47. 

notice of assessments indispensable, 47. 

excuses for non-payment of assessments, 49, 65. 

when the company is the assured’s debtor, 65. 

act of God as excuse for non-payment of assess- 
ment, 66. 

waiver and estoppel by, in collection of assessments 
and dues, 66, 71. 

waiver and estoppel—agent, 87. 

what constititutes payment of assessment and dues, 
87. 

appearance by counsel before committee of, 419. 


NATIONAL BANKS, 
municipal taxation of notes of, 21. 
under act as to, there may be usury in the sale of 
commercial paper, 443. 
NATURAL GAS, 
constitutionality of Indiana acts as to, 257. 
NATURALIZATION. See CITIZENSHIP. 
NEBRASKA, 
divorce law of, 161, 221, 229, 248. 
NECROLOGY, 
John Inglis, Lord Justice-General of Scotland, 277. 


NEGLIGENCE, 

“rats” as an exception in the law of torts, 12, 270. 
how far knowledge by workman of defective ma- 
chinery constitutes contributory negligence, 125. 

of the parent cannot be imputed to the child, 142. 

admissibility of evidence of after precautions taken 
by defendant, 201. 

whether it is negligence per se for one to voluntarily 
risk his own safety in attempting to rescue 
another from impending danger, 221. 

liability of owner of vicious dog for, 280. 

excavation by an owner on his own land adjoining 
another’s building, causing damage, without his 
knowledge or previous potice to him is evidence 
of want of care in doing the work, 300, 302. 

of railroad in leaving unguarded turn-table by 
which injury ensues to children, 322. 

liability of master for negligence of servant by rati- 
fication, 335. 

liability of railroad company for injury to child 
trespassing on unguarded turn-table, 335. 

the rule of contributory negligence as laid down in 
Davis v. Mann, 435. 

what constitutes proximate and remote cause in 
action for, 450, 451. 

NEGOTIABLE INSTRUMENT, 

time within which notice of demand and non-pay- 
ment must be given to an indorsee after maturity, 
9 


burden of proof as to alteration of note, 8. 

certification of bank check as a release of the 
drawee, 22. 

‘note given by wife to husband before marriage is 
extinguished by the marriage, 42. 

time within which the statute of limitations runs 
against a check, 62. 





NEGOTIABLE INSTRUMENT—Continued. 
promissory note need not under New York statute 
express value upon its face, 104. 
promissory note payable thirty days after death of 
maker is valid, 104. 
comparative characteristics of notes, bills and 
checks, 241. 
in enforcement of contract of indorsement on note 
the law of place where indorsement was made 
should govern, 279. 
whether certificate of deposit is deposit in trust or 
promissory note, 389. 
when cause of action accrues on certificate of de- 
posit, 389. 
effect of giving note by partners after dissolution of 
partnership, 410. 
NEW MEXICO, 
the philosophy of the ‘“Faithists’’ in the courts of, 
NEW TRIAL, 
for the unavoidable absence of a party or his at- 
torney, 23. 
granting of, for defective eyesigbt of juror, 293. 
NOTARY PUBLIC, 
not authorized under Nebraska statute to punish by 
fine and imprisonment, 105. 
powers of, derived solely from the statute and there - 
under are not exercising judicial functions, 105. 
NOTE. See NEGOTIABLE INSTRUMENT. 
NUISANCE, 
common law nuisances and their abatement, 3. 
noise of factory which interferes with comfort may 
be treated as, 3. 
carpet cleaning establishment and stable in thickly 
settled neighborhood may be a, 3. 
damages for obstruction of light by the erection of 
-. bay windows on an adjoining building extending 
iato the street, 261. 
storekeeper may enjoin nuisance caused by ob- 
structing sidewalk, 427. 
OHIO, 
paper on “pardons and criminals” read at meeting 
of State bar association of, 313. 
ORDINANCE. See MUNICIPAL CORPORATION. 
OUSTER, 
as between tenants in common, 296. 
PARENT AND CHILD, 
the negligence of the parent cannot be imputed to 
the child, 142. 


PARTNERSHIP, 
de facto corporation how far a partnership, 102. 
effect of giving note by, after expiration of, 410. 
PERJURY, 
committed in State court sitting in federal jurisdic- 
tion, 342. 
PERSONAL PROPERTY, 
i t purch for value of personal property 
from a vendor who obtained possession of that 
property by means ot fraudulent representations 
and who holdsit as a mere bailee, acquires no 
title, and the defrauded one may maintain replev- 
in, 433, 434. 
PLEDGE, 
of collaterals to bank, power of latter to hold same 
for other indebtedness, 316. 
executory agreement for the pledge of chattels, 
right of replevin by pledgee, 465. 
PREFERENCE, ‘ 
validity of, outside the instrument of assignment, 
$73. 
PRESUMPTION, 
of delivery of letters mailed, 101. 


PRINCIPAL AND SURETY, 
lability of sureties on the bond of bank clerk for 
money fraudulently taken while acting as cashier, 
184. 
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PRIVILEGED COMMUNICATION. See LIBEL. 
between attorney and client, 122. 
PROBATE. See WILL. 
PROCESS, 
under statute as to service of, by publication the 
term “months” means calendar months, 85. 
PROTEST. See NEGOTIABLE INSTRUMENT. 
PROXIMATE AND REMOTE CAUSE, 
in the law of negligence, 450, 451. 
PUBLIC POLICY, 
contract to retain a post-office at a particular loca- 
tion is void as against, 238. 
QUERIES, 
74, 138, 214, 249, 345, 453. 
QUERIES ANSWERED, 
13, 153, 366. 
RAILROAD COMPANIES, 
whether land-slide in a railway cut is an “act of 
God,” 2. 
street railway in a public street is not an additional 
servitude, even though the abutter owns the fee 
to the center of the highway, 69, 71. 
street railway laidin highway without authority is 
a public nuisance, but injunction will not lie at the 
suit of abutting owner who suffers no special in- 
jury, 69, 71. 
validity of State act forbidding the running of trains 
on Sunday, 161. 
where conductor of train returns tothe passenger 
the wrong end of a ticket and he is thereafter 
ejected thereby, the company is liable, 207. 
power of court to compel specific performance of 
contract for joint use of tracks, 221. 
liability of, for damages caused by obstruction of 
natural water course in erecting embankment for 
its track, 314. 
relative duties and responsibilities of one crossing 
track and the flagman there stationed, 317. 
owning turn-table situated on the company’s land 
about 600 feet from two highways and having up- 
right guy bars is not bound to keep it locked on 
the ground that it isan attractive object to chil- 
dren and a child injured while playing thereon, 
cannot recover, 322. 
review of cases as to Mability of, for injuries to chil- 
dren from unguarded turn- table, 325. 
lability of, for injury to child trespassing on un- 
guarded turn-table, 325. 
use of street for poles and wires in connection with 
electric railways, 334. 
liability of, for injuries to passenger alighting from 
train, 354. . 
what is included in term “family” in railroad pass, 
408. 
damages to telephone company by wires of electric 
railway company, 411. 
RATIFICATION. See MASTER AND SERVANT. 
RECEIVER, 
whether suit by receiver in federal court is subject 
to review by United States Supreme court, 444, 


RELEASE AND DISCHARGE, 
assignment of judgment against one defendant gives 
the assignee no power to release the other defend- 
ant, 50. 
of one judgment defendant does not release other 
defendant where release provides that he shall 
not be released, 50. 
general statement of doctrine and collection of au- 
thorities upon the rule as to the effect upon other 
joint obligors of release of one, 52. 
RELIGIOUS SOCIETY, 
validity of church subscription on Sunday, 277. 
REMOVAL OF CAUSES, 
case as made by petition and pleadings is the test of 
right to remove, 237. 
citizenship of corporation under the act as to, 237. 
action under interstate commerce is removable, 238, 





REPLEVIN, 
by defrauded owner of persona] property as against 
aninnocent purchaser for value from a vendor 
who obtains possession by fraud, 433, 434. 
of chattels by the pledgee under an executory agree- 
ment of pledge, 465. 
RESTRAINT OF TRAD3, 
statute prohibiting ‘gift enterprises” is invalid as 
being in, 170. 
examples of contracts void as in, 224, 227. 
validity of contract in, 391. 
REVOCATION. See WILL. 
ROBBERY, 
the crime of, 4. 
SALE, , 
of lumber to be delivered at a future date, measure 
of damages for breach, 258. 
effect of acceptance of goods sold upon warranty, 
281. 
of commodity for future delivery, validity of, 373. 
in action on contract for sale of commodity a price 
fixed by a combination formed for purpose of con- 
trolling the price is not entitled to rank as the 
‘market price” of the commodity, 424. 
innocent purchaser for value of personal property 
from a vendor who obtained possession of that 
property by means of fraudulent representations 
and who holds it as a mere bailee acquires no title 
to them and the defrauded owner may maintain 
- replevin, 433, 434. 
implied warranty in sale of horse, with latent dis- 
ease, sold by auctioneer, 470. 
doctrine of implied warranty and caveat emptor in 
sale of chattel, 471. 
SEDUCTION, 
ofthe husband,right of divorced wife to sue for, 
202. 
SELBORNE, EARL OF, 
awarding of medal to, by the American Bar Associa- 
tion, 423. 
SELF DEFENSE. See HOMICIDE. 
SENTENCE AND PUNISHMENT, 
convict who escapes from the penitentiary and 
commits a grand larceny may be convicted and 
sentenced therefor before he has served out his 
first sentence, 240. 
paper on “pardons and criminals,” by C. C. Cook, 
Esq., at meeting of Ohio State Bar Association, 313. 
SHERIFF, 
garnishment of money in hands of, 111. 


SLANDER, . 

“slander of women’s” act in England providing 
damages for slander imputing unchastity even 
without a showing of special damage, 257. 

as to punitory damages in suits for, 379. 

whether evidence thut at the time of the speaking 
there was currentin the community a report or 
belief that the words were true, is admissible in 
mitigation of damages, 379. . 

as to cempensatory damages in suits for, 381. 


SOUTH DAKOTA, 
divorce law of, 161. 
SPECIFIC PERFORMANCE, 
illegal agreement for sale of house made as an 
evasion of the statutes, wili not be enforced, 123. 
of contract between railroad companies for use of 
tracks and bridges, 221. 
of contract for personal service will not be en- 
forced, 423. , 
STARE DECISIS, 
where at the time of the execution of a mortgage of 
her statutory separate estate by a married woman, 
she was authorized to do so under judicial con- 
structions of the statute by the supreme court, the 
validity of the mortgage will not be affected by 
the subsequent overruling of those decisions, 190. 
scope of the doctrine of, 192. 
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STATE, 
power of, inthe control and regulation of private 
property, 407. 


STATUTE, 
the term “months” as used in, means calendar and 
not lunar months, 85. 


STOCK AND STOCKHOLDERS. 

TION. 

liability of stockholder to action in foreign State by 
creditor of the corporation, 183. 

a stockbroker is liable to the owner for the value of 
mining shares received for sale from one who had 
stolen them, although he acted in good faith with- 
out notice and paid the proceeds to the thief re- 
lying on his representations of ownership, 212. 

liability of corporation for fraudulent issue and 
forgery of stock by officer, 246. 

situs of taxation of corporations and of corporate 
shares, 429, 445. 


STREETS. See MUNICIPAL CORPORATION; HIGHWAYS. 
STREET RAILWAY See also RAILROAD COMPANIES. 
in public street not an additional servitude, 69, 71. 


laid in highway without authority is a public nul- 
sance, 69, 71. 
SUNDAY LAW, 
‘“‘what are works of necessity” within the, 72. 
validity of church subscription made on Sunday, 
277. 
plowing on Sunday ac offense under statutes of 
Tennessee, 333. 
TAXATION, 
of national bank notes by municipal corporation, 21. 
proceedings for collection of taxes by suit cannot 
affect inchoate dower of wife, 83. 
by State, of express and telegraph companies, valid- 
ity of, 356. 
situs of taxation of corporations and of corporate 
shares ; 429, 445. 


TELEGRAPH COMPANY, 

actions against, for injury to the feelings, 5. 

damages given for injury to the feelings alone, 5. 

judicial observations in support of this view, 5. 

rule clearer where the mental is coupled with 
physical pain, 5. 

not given as exemplary damages, 6. 

view that no damages can be given for mere mental 
anguish, 6. 

the company must be apprised of the special cir- 
cumstances, 7. 

cipber telegrams, 147. 

application of the rule of Hadley v. Baxendale to 
unintelligible dispatches, 147. 

company entitled to notice of special circumstances 
enhancing damages, 149. 

in case of cipher and other intelligible dispatches, 
nominal damages only, 148. 

sufficient that the company is put upon inquiry: 
149. 

general information sufficient, 149. 

no distinction between non-delivery or mistake, 
149 

cases denying distinction between cipher and other 
dispatches, 150. 

city cannot grant to, the right to erect poles and 
wires without first making compensation to abut- 
ting owners, 258. 

cannot defend against damages for delay in deliv- 
ering telegram upon the ground that it related to 
an illegal transaction, 295. 

validity of State tax upon, 356. 

injunction by, against electric railway causing dam- 
age to telephone service, 61. 

injunction by, against electric railway companies 
impairing use of telephone, 411. 


See also CORPORA- 





TENANCY IN COMMON, 
ouster as between tenants in common, 296. 
co-tenant’s possession not adverse, 296. 
what is ouster of a co-tenant, 297. 
possession by grantee of a tenant in common under 

deed purporting to convey the whole estate, 297. 

exclusive possession—taking rents and profits, 299. 
muking permanent improvements, 300, 


TILDEN, SAMUEL J., 
the will case of, 389, 461. 
TORTS, 
“rats” as an exception in the law of, 12, 270. 


TRADE- MARK, 
the words “cramp cure” are descriptive of the char- 
acter of the medicine, and cannot be appropriated 
as a, 260. 
TRADE-NAME. See TRADE MARK. 
TRIAL. See also CRIMINAL TRIAL. 
effect of accident and surprise or unavoidable ab- 
sence of a party or his attorney in giving a right to 
new trial, 23. 
disqualification of juror for defective eyesight, 293. 
power of the court to amend the verdict and judg- 
ment, 358. 
power of the court to compel physical examination 
of the plaintiff in suit for injuries, 362, 365. 
proot of misconduct of jurors, 365. 


“TRUSTS,” 
whether insurance is a trade within meaning of 
anti-trust laws, 277. 
ULTRA VIRES. See CORPORATION. 


UNITED STATES STATUTES, 
need of a revision of, 81. 


UNITED STATES SUPREME COURT, 
age of members of, 121. 
important cases before the, at October term, ie¥l, 
293. 
review in, of suit by receiver, 444. 
USURY, 
validity of, where rate of interest is_legal in the bor- 
rower’s State, 29. 
in the sale of commercial paper, 443. 
VENDOR AND VENDEE, 
nature of vendor’s interest, 107. 
the vendee’s interest, 107. 
remedies of the vendor, 108. 
foreclosure, 108. 
proceedings at law, 109. 
tender of deed, 109. 
strict foreclosure, 109. - 
vendor’s lien on sale of land conditionally passes to 
the assignee of notes given for which the land is 
pledged, 124. 


VENDOR'S LIEN, 
how far a mortgage, 124. 


VERDICT, . 
power of the court to amend the, 358. 
WARRANTY, 


implied, in sale of unsound horse by auctioneer, 470. 

the general doctrine of implied warranty in sale of 
chattels, 471. 

WATERS AND WATER. COURSES, 

priority in point of time gives superiority of right 
among appropriators of water-rights, 6%. 

prior appropriator of water-right may change the 
point of diversion and place of use, 63. 

priority of use of water for irrigation is a property 
right, which may be sold and transferred sepa- 
rately from,;the land, 63. 

rights acquired for irrigation cannot be taken by 
city for domestic use of inhabitants without com- 
pensation, 63. 

HMability of railroad company for obstruction of, in 
building track, cansing damage to adjoining own- 
ers, 314. 
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WILL, 

community which is entitled to hold and manage 
property in the right of its citizens as a corpora- 
tion aggregate, may take a legacy under New 
York statute, 145. 

olographic will with the name of testatrix written 
in the first line, but not subscribed, is invalid, 151. 

execution of, by affixing signature, under the 
laws of different States, 152. 

what constitutes express revocation of, 336. 

probate of, through bill in equity, 355. 

rights of illegitimate children under, 375. 

the Tilden will case, 389. 

construction of, charging legacies on land, 408. 

validity of testamentary covenant, 444. 


WITNESS, 
first wife as a, in prosecution for bigamy, 416. 


WOMEN, 
common law disabilities of, being removed in Colo- 
rado, they may be enrolled as attorneys, 416. 


right of, to practice law in the United States, 418. 
WORDS AND PHRASES, 

“months” as used in statute, 85. 

“stare decisis et quieta non novere,”’ 192. 

“malice,” 239, 

“wholly destroyed,” 319. 

“family,” 408. 











SUBJ ECT-INDEX 


TO ALL THE “DIGEST OF CURRENT OPINIONS” 
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This subject index will, we trust, be found convenient and satisfactory. It contains a reference 


under its appropriate head to every digest of current opinions which has appeared in the volume. 


The 


references, of course, are to the pages upon which the digest may be found. There are no cross- 
references, but each digest is indexed herein under that head, for which it would most naturally occur 


to a searcher to look. 


It will be understood that the page to which reference, by number, is made, 


may contain more than one case on the subject under examination, and therefore the entire page in 
each instance will necessarily have to be scanned in order to make effective and thorough search. 


Abandonment, 117, 251, 290, 474. 

Abatement, 79, 346, 367, 420. 

Abatement and Revival, 420. 

Abortion, 96. 

Accessories, 176. 

Accident, 74 

Accident Insurance, 114, 154, 194, 326, 454. 

Accord and Satisfaction, 95. 

Account 34. 

Account Stated, 13. 

Accounting, 436. 

Acknowledgment, 95, 117, 137, 196, 307, 458, 474. 

Action, 271, 403. 

Ame 20, 34, 95, 174, 194, 214, 230, 250, 306, 326, 346, 

‘y 

Administrator, 13, 54, 230, 250; sale of land, 174, 230, 454. 

Admiralty, 154, 174, 250, 271, 306. 

Adultery, 215, 438. 

Adverse Possession, 54, 78, 114, 154, 174, 176, 
250, 254, 271, 367, 2 385, 436, 454. 

Affidavit, 13, 36, 388. 

Aliens, 271. 

Alteration of Instrument, 306. 

Amendment, 19, 218, 271, 291. 

Animals, 34, 95, 174, 289. 

Antenuptial Settlement, 473. 


Appeal, 13, 14, 34, 54, 74, 95, 115, 154, 175, 194, 214, 232, 250, 271, 
306, 326, 3 46, 367, 385, 403, 420, 436, 454, 473; bond, 14, 74, 
154, 214, 367; ditch assessment, 15; judgment, 34; man- 
date, 54, 95; ‘new trial, 54; record, i, 420, 454; settle- 
ment of estate, 14. 


Appealable Order, 14, 134, 194. 
Appellate Court, 74, 306. 
Appellate Practice, 154. 
Arbitration, 230, 454, 473. 
Arrest, 14. 

Arson, 474. 


Assault, 34, 97, 116, 195, 251, 403, 437; justification, 34; with 
intent to Kill, 135, i55, 352, 474; with intent to rape, 


194, 230, 233, 


pe and Battery, 14, 55, 385. 





Assignment, 34, 74, 175, 178, 230, 310, 346, 370, 405, 458. 

Assignment for benefit of creditors, 14, 54, 95, 154, 214, 
250, 271, 367, 387, 436, 454. 

Assumpsit, 75, 139, 175, 367. 

Attachment, 14, 34, 54, 75, 95, 115, 134, 154, 175, 194, 214, 250, 
289, 826, 346, 403, 420, 487, 455; wrongful, 75 

Attorney and Client, 40, 54, 175, 194, 250, 272, 306. 

Attorney’s Fees, 55, 176, 473. 

Attorney’s Lien, 14. 

Bail, 437. 

Bail Bond, 437. 

Bailment, 34, 275, 452. 

Bankruptcy, 385. 

Banks and Banking, 14, 34, 54, 75, 95, 115, 134, 175, 306, 403. 

Bastardy, 54, 95, 155, 194, 214, 385. 

Benevolent Societies, 420. 

Bond, 437. 

Boundaries, 230, 312, 386. 

Bigamy, 368. 

Bill of Exceptions, 54, 194, 250, 346, 367, 403, 473. 

Bill of Exchange, 175, 274. 

Bill of Lading, 134. 

Breach of the Peace, 75. 

Building Associations, 34, 95, 215, 326, 385. 

Burden of Proof, 38, 80, 455. 

Burglary, 96, 155, 216, 231, 327, 368. 

Cancellation, 75. 

Carriers of Goods, 54, 134, 175, 194, 215, 289, 307, 473. 

Carriers of Live Stock, 14, 34, 215, 326. 


Carriers of Passengers, 14, 54, 74, 95, 115, 134, 154, 175, “ 
215, 280, 251, 272, 347, 386 ; negligence, 95, 134, 154, 175, 2 

Certiorari, 215, 289, 347. 

Charitable Bequests, 15, 140, 476. 


Chattel Mortgage, 39, 54, 56, 75, 95, 115, 175, 230, 261, 272, 347, 
386, 404, 437, ; Hen, "75; record, 15, 95, 230, 272. 


Check, 54, 272, 307. 

Chinese, 55, 272. 

Chinese Exclusion Act, 386, 437. 
Collaterai Attack, 215, 329. 
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Collateral Inheritance Tax, 34. 

Commissions, 40, 59, 235, 255, 275, 292, 473. 

Community Property, 175, 176, 253, 307. 

Composition with Creditors, 215. 

Compromise, 473. 

Conditional Sale, 34, 99, 115, 154, 307. 

Confessions, 116, 329. 

Conflict of Laws, 35, 57, 95, 215, 251, 437. 

Conspiracy, 75, 96, 438. 

Constitutional 4 15, 55, 75, 95, 115, 134, 136, 155, 175, 194, 
215, 230, 251, 272, 274, ‘291° 307, 326, 347, 367, 386, 403, 406, 
437, 455,473; ‘elections, 1b. 

Contempt, 55, 134, 231, 251, 403, 441; punishment, 134. 

Continuance, 37, 216, 369, 371. 

Contract, 19, 35, 40, 55, 75, 96, 115, 120, 155, 175, 194, 215, 231, 
251, 255. 272, 289, 326, 331, 347, 368, 403, 437, 455, 473, 477; 
damages, 135; fraud, 96; mining lease, 75; novation, 
35; of sale, 135; personal services, 55; pleading, 
35; sale of lands, V8; set off, 35, 215; waiver, 75. 

Contributory Negligence, 17, 40, 309, 330, 387, 404, 458. 

Conversion, 272, 455, 460. 

Copyright, 55, 386. 

Corporate Stock, transfer, 215. 

epee. 15, 35, 55, 75, 96, 115, 185, 155, 176, 195, 231, 289, 

307, 347, 368 , 372, 455, 473; agents, 35; dissolution, 307; 
officers, 55; stockholders, 35, 135, 195, 231, 347, 460; 
subscription, 176. 

Costs, 15; partition, 15; witness’ fees, 15. 

Counties, 55, 327, 473. 

County Attorney, 327. 

County Boards of Health, 327, 386, 420. 

County Supervisor, 386. 

County Treasurer, 386. 

County Treasurer’s Bond, 15, 251. 

Courts, 96, 368; jurisdiction, 96. 

Covenants, %6. 

Creditor’s Bill, 55, 176, 231, 272, 307. 

Criminal Evidence, 15, 75, 96, 116, 195, 215, 272, 347, 368, 420, 
455, 473; homicide, 75, 96, 272; murder, 116. 

Criminal Law, 15, 35, 55, 75, 96, 116. 185, 155, 195, 216, 281, 251, 
272, 289, 307, 327, 347, 368, 386, 403, 437, 455, 474; assault, 
35, 116; bail, 55; murder, 15, 35; trespass, 15. 

Criminal Practice, pa 35, 55, 76, 96, 116, 135, 155, 176, 196, 
216, 232, 252, 289, 30 , 327, 368, 386, 420, 438, 455, "7 4; mur- 
der, 55: new trial, 55. 

Criminal Trespass, 307. 

Cotman Sm 15, 55, 76, 96, 155, 176, 196, 216, 232, 252, 347, 

Cross Examination, 156, 308. 

Custom and Usage, 115, 195. 

Damages, 19, 118, 135, 231, 252, 331, 369, 406. 

Death by Wrongful Act, 116, 135, 155, 232, 272. 

Deceit, 369. 

Dedication, 135, 216, 252, 290, 351, 369. 

Deed. 35, 76, 97, 116, 176, 196, 216, 252, 272, 289, , 327, 348, 
369, 386 38, 455, 474; a Bt FR 35, 474; 
boundaries, 386 ; cancellation, 327; construction, 176; 
delivery, 76, 476; delivery to infant, 35; description, 
76, 438; married’ wowmada, 35; record, 328; reformation, 
35, 326; rescission, 35; validity, 97. 

Deed of Trust, 474. 

Defective Bridges, 387 

Defective Sidewalks, J16, 138, 198, 440. 

Delivery, 17, 35, 37, 307, 348. 

Demurrer, 39. 

Depositions, 252, 308, 369, 456. 

Descent and Distribution, 15, 35, 116, 156. 

Devise, 77. 

Dividends, 231. 

Divorce, 17, 55, 77, 135, 176, 196, 216, 252, 308, 328, 369; hus- 
band and wife, 17. 

Dower, 15, 36, 348, 438, 456. 

Drainage, 77, 96, 116, 369. 

Duress, 308. 

Easement, 15, 232, 328; right of way, 16. 

josie, 97, 135, 156, 176, 196, 216, 232, 252, 328, 456, 474; 
evidence, 36. 

Election Contest, 36, 438. 

Elections, 15, 16, 136, 289, 308, 348, 420, 421, 438, 456, 474. 

Embezzlement, 76, 96, 216, 474. 


369, > ’ 





Eminent Domain, 36, 56, 77, 97, 136, 156, 176, 216, 232, 252, 289, 
308, 421, 456; compensation, 56, 232; jurisdiction, 16. 
Equity, 16, 116, 136, 176, 216, 252, 273, 308, 348, 435, 456 ; fore- 
closure, 16, 252 

Equity Jurisdiction, 232 

Equity Pleading, 438. 

Equity Practice, 97. 

Estoppel, 16, 36, 57,477, 97, 119, 195, 200, 253, 
devise, 16. 

Estoppel in Pais, 232, 290, 308. 

Evidence, 16, 18. 36, 97, 135, 136, 156,177, 178, 180, 194, 216, 231, 
232, 252, 289, 290, 291, 308, 309, 311, 348, 369, 370, 404, 405. 
- 421, 422, 456, 474, 478; husband and wife, 97; parol, 


329, 348, 404, 442; 


Execution, 16, y3 7, 116, 176, 197, 253, 255, 273, 289, 308, 348, 
404, 438, "656, 474 
Execution Sale, 56, 216, 253. 
ee nee and Administrators, 16, 36, 116, 197, 273, 352, 
Exemption, 16, 56, 77, 99, 136, 217, 251, 255, 348, 439. 
Expert Testimony, 16, 116, 156, 439; opinion evidence, 16. 
Extradition, 36; affidavit, 36. 
Factors and Brokers, 36, 273, 439, 473. 
False Pretenses, 76, 116, 455. 
False Representations, 100, 159, 439. 
—- Sonate, 16, 56, 77, 97, 136, 176, 253, 273, 
Federal Offense, 308. 
Fellow Servant, 57, 234, 309, 458. 
Fines, 386. 
Fires, 232. 
Fishery Law, 386. 
Fixtures, 36. 
Forcible Entry and Detainer, 176, 197, 404. 
Foreclosure, 18, 38, 79, 118, 158, 198, 217, 218, 251, 275, 310, 329, 
850, 422, 460, 476; priorities, 19. 
Forgery, 327, 420, 437. 
Former Jeopardy, 155. 
Fraud, 156, 217, 233, 308, 347, 348, 458. 
Frauds, Statute of, 16, 77, 99, 116, 156, 175, 176, 253, 273, 290, 
328, 348, 369, 421, 439, 456. 
Fraudulent Conveyance, 16, 36, 56, 77, 95. 97, 136, 156, 177, 
197, 230, 233, 253, 273, 308, 349, 369, 387, 404, 424, 456, 474. 
Gaming, 116, 136, 176, 195, 252, 437, 457, 474. 
Garnishment, 16, 17, 37, 56, 97, 116, 136, 217, 233, 253 
Gift, 37, 348; delivery, 37. 
Gift Causa Mortis, 348. 
Gift Inter Vivos, 17, 290. 
Good- Will, 421. 
Grand Jury, 156, 369. 
Guaranty, 97, 218, 308. 
Guardian and Ward, 56, 77, 117, 156, 176, 
326, 349, 489, 457, 474. 
Habeas Corpus, 56, 97, 136, 253, 273. 
Highways, 17, 37, 77, 136, 156, 177, 217, 20, 309, 349, 387, 404; 
abandonment, 37; improvement, 37; injunction, 37; 
negligence, 17, 77; ‘obstruction, 177, 213. 
Homestead, 17, 97, 117, 186, 157, 197, 233, 27%, 290, 
421, 457, 47 4. 
Homicide, 15, 55, 75, 96, 185, 176, 195, 252, 272, 289, 327, 347, 
368, 386, 73. 
Husband and Wife, 17, 37, 97, 136, 137, 157, 197, 217, 233, 253, 
273, 290, 328, 369, 404, ‘2 457, 475; fraud, 37. 
Illegitimate Children, 15. 
Indictment, 15, 135, 155, 253, 289, 438. 
Infant, contributory negligence, 17. 
Infringement, 40, 140, 255, 386, 478. 
Injunction, 37, 56, 77. 79, 97, 98, 117, 134, 137, 177, 232, 253, 290, 
370, 404, 439, 457, 475; "nuisance, 77. 
Injunction Bond, 177. 
Innkeepers, 56, 197, 404. 
Insanity, 117, 157, 289, 327, 347, 457. 
Inso]vency, 18, 56, 137, 197, 233, 273, 290, 328, 476. 
Insurance, 17, 37, 56, 78, 97, 117, 137, 157, 178, 217, 233, 253, 309 
349, 308, 387, 457,475; cunditions, 56; pirol evidence 
56; waiver, 78; warranty, 97, 137. 
Insurance Companies, 56, 137. 
Insurance Policy, 117, 137. 
Interest, 117. 
Interstate Commerce, 117, 253, 328, 388. 
Intervention, 37, 154, 439. 


200, 308, 348, 


217, 273, 290, 308, 
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sateenoeng, Liquors, 37, 56, 78, 95, 98, 117, 137, 157, 177, 197, 
283, 253. 273, 309, 328, 349, 370, 387, 421, 457, 475; prohi bi- 
tion, 57. 


Irrigation, 60. 
Joinder of Offenses, 55. 
Joint Tenancy, 177. 


Judge, 45. 
Judgment, 17, 37, 57, 78, 98, 137, 157, 177, 197, 21, = 233, 
253, 274, 290, 309, 329, 349, 370, 387, 4v3, 405, 422, 439, 


457, 475; alimony, 37; confession, 177; sailing aan 
17. 


Judgment Lien, 458. 

Judgment by Confession, 475. 

Judicial Sale, 329. 

Jurisdiction, 17, 117, 136, 250, 290, 348, 460. 

Jury, 17, 37, 216, 232, 370; impaneling, 37, 331. 

Justice of the Peace, 37, 57, 157, 177, 233. 

Laborer’s Wages, 57 

Laches, 17, 57. 

_andlord and Tenant, 17, 37, 38, 57, 78, 98, 117, 158, 177, 198, 
17, 233, 254, 290, 309, 349, 370, 475; lease, 78; notice, 3s. 

. andlord’s Lien, 117, 233. 

Larceny, 116, 195, 327, 347, 404. 

Lease, 16, 98, 117, 137, 158, 177, 195, 233, 370; renewal, 137. 

Libel, 17, 78, 198, 218, 309, 458, 475. 

License, 56; revocation, 17. 

Lien, 115, 230, 274, 329. 

Life Insurance, 17, 38, 57, 98, 178, 198, 218, 254, 291, 475; con- 
ditions, 57. 

Limitation of Actions, 38, 57, 115, 117, 137, 178, 198, 217, 233, 
254, 274, 309, 422, 439, 47 75. 

Livery Stable Keeper, 218. 

Local Option, 233. 

Logs, and Logging, 137, 309. 

Lost Deed, 405. 

Lost Instrument, 78, 117. 

Lost Records, 405. 

Lotteries, 349. 

Malicious Prosecution, 78, 98, 137, 178, 234, 329, 475. 


Mandamae, 38, 117, 186, 158, 178, 197, 198, 219, 234, 254, 274, 
291, 475 

sedis, 135. 

Maritime Contracts, 174, 271. 

Maritime Liens, 17, 158, 306. 

Marriage, 56, 99, 137, 273, 368, 405; legality, 57. 

Married Woman, 274, 309, 458. 

Marshalling Assets, 15. 

Master and Servant, 18, 57, 78, 98, 118, 138, 198, 218, 234, 274, 
291, 309, 329, 349, 370, 387, 405, 422, 439, 458, 476; assump- 
tion of risk, 370, 439; contributory negli ence, 78, 118, 
309, 387; defective appliance, 38, 118, 329, 349; defective 
machinery, 138, 234, 274, 291; tellow servant, 36, 57, 234, 


- 809, 458; negligence, > 218, 234, 274, 3.9, 370; risks of 
employment, 38, 98, 4 


Measure of Damages, 2 218, a 275, 292, 326, 476. 

Mechanic’s Lien, 18, 38, 57, 78, 98, 118, 138, 158, 178, 234, 254, 
274, 310, 329, 349, 370, 387, 487, 440, 458. 

Minera] Lands, grant, 38. 

Mines and Mining, 458. 

Mining Claim, 254. 

Monopolies, 231. 

Mortgage, 18, 38, 57, 78, 79, 98, 118, 136, 138, 158, 178, 198, 218, 
234, 254, 271. 291, 310, 329, 350, 371, 422, 440. 458, 476; deed, 
38 ; foreclosure, 18, 38, 79, 118, 158, 198, 218, 310, 229, 


a, niin fraud, 98; release, ‘18; sale, 38; ‘subrogation, 
8, 371 


Municipal Bond, 329. 

Municipal Corporation, 18, 38, 57, 79, 98, ae 138, 158, 178, 
198, 218, 234 251, 254, 274, 291, 310, 329, 360, 371, 405, 422, 
440, 458, 476; defective streets, 138, 422; public’ im: 


provements, 38, 234, 291, 410, 440. 476; street improve- 
ments, 


Municipal License, 218. 

Municipal Ordinance, 138. 

Murder, 75, 195, 289, 307, 488, 455. 

Mutual Benefit Insurance, 57, 138, 199, 387. 

Mutual Benefit Societies, 178, 254, 850, 458. 

National Banks, 18, 79, 236, 476. 

Naturalization, 271. 

Negligence, 14, 17, 18, 38, 54, 57, 79, 95, 118, 134, 138, 154, 177, 
179, 199, 215, 232, 236, 2 251, 256. 274, 290, 291, 3069, 3ul, 330, 


348, 351, 370, 371, 887, 422, 440, 476; burden ot proof, 38; 
defective machinery, 18; pleading, 18, 





Negotiable hte e 19, 39, yp ae 138, 158, 179, 
99, 218, 234, 254, 274, 21, 371, 387, 405, 440, 45s, 476; ee: 
signment, "98; parol a ag "9; pleading, 39 ; 
surety, 39. 


New Trial, 39, 54, 58, 98, 116, 254, 405, 459, 476. 

Notary Public, 19, 58. 

Novation, 35. 

Suiggnes, 39, 79, 98, 118, 158, 197, 440, 459, 477; injunction, 


Office and Officers, 158, 199, 218, 235, 254, 274, 350, 440. 
Official Bond, 158. 

Ordinance, 18, 118, 178, 198, 218, 234, 310, 329. 

Original Package, $8. 

Parent and Child, 58, 79, 100,218, 255, 275, 350, 459. 

Pars Detsenee, 20, 36, 56, 120, 139, 195, 199, 231, 275, 327, 404, 


Partition, 15, 39, 199, 235, 477. 

Partnership, 19, 39, 98, 118, 139, 158, 179, 199, 218, 255, 275, 291, 
310, 330, 350, 387, 42, 440, 477. 

Partnership Assets, 235. 

Party Walls, 477. 

Patent, 39, 275. 

Patents for Inventions, 58, 158. 

Payment, 79, 250, 350. 

Penitentiary, 311. 

Perjury, 155, 176, 196. 

Perpetuities, 15, 275. 

Physician, 235, 441. 

Pleading, 18, 19, 35, 39, 56, 79, 116, 118, 139, 179, 218, 220, 234, 

254, 271, 275, 291, 370, 371, 388, 476; amendment, 19, 271. 

Police Commissioners, 179. 

Power of Attorney, 39, 310. 

Practice, 255. 311, 330, 350, 371. 

Preference, 273. 

Presumption, 79, 118. 

ee om and Agent, 19, 58, 79, 160, 179, 235, 255, 351, 388, 
dade 


Pr ar and Surety, 39, 99, 119, 235, 273, 275, 330, 351, 441, 


Privileged Communications, 2!8, 477. 

Probate Court, jurisdiction, 39. 

Process, 18, 39, 119, 159, 218, 275, 851, 371, 388, 405; service by 
publication, 39 

Prohibition, 119, 139, 235, 275, 330. 

Prostitutes, 196. 

Public Land, 39, 58, 119, 159, 179, 235, 330, 351, 371, 388, 405, 
422, 459; patent, 39. 

Quantum Meruit, 327, 367. 

Quieting Title, 79, 99, 159, 180, 255, 371, 405, 459. 

Quo Warranto, 199, 255, 330, 388. 

Railroad Aid Bonds, 80. 


Railroad Companies, 19, 39, 58, 80, 99, 117, 139, 159, 179, 199, 
218, 235, 255, 256, 275, 291, 311, 330, 351, 371, 388, 406, 
441, 459, 477; : contributory negligence, 40; crossings, 19, 

, 80, 99, 232, 235, 441; fences, 235; fires, 375, 477; negli- 
gence. 19, 40, 59. 119, 179, 256, 291, 311, 351; stock killing, 
19, 40, 59, ig; 139, 219, 255, 351, 441 3 taxation, 219. 


Railroad Construction, 19, 39. 

Railroad Lands, 311. 

Railroad Mortgage, 19, 99, 275, 311, 477. 

Rape, 307. 

Real Estate Agent, 40, 59, 80, 139, 179, 199, 235, 255, 275, 292; 
commissious, 40, 59, 235, 255, 275, 292. 

Receipt, 179, 199. 

Receivers, 19, 99; negligence, 40. 

Redemption, 388, 

Referee, 139. 

Reference, 311. 

Release and Discharge, 219, 331. 

Religious Societies, 159. 

Removal of Causes, 19, 40, 59, 77, 119, 159. 179, 199, 235, 275, 


, 811, 441; citizenship, 119, 159, 275, 441; interstate 
commerce law, 119. 
Replevin, 19, 40, 59, 80, 139, 159, 180, 236, 422, 441, 459, 477; 
bond, 40. 


Res Adjudicata, 20, 59, 99, 119, 180, 199, 219, 236, 311, 351, 372, 
387, 441, 479. 


Rescission, 59, 197, 275, 331. 

Riparian Rights, 20, 59, 60, 119, 176, 332. 
Robbery, 116, 155, 368. 

Safe Deposit Companies, 275. 
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Sale, 20, 40, 59, 119, 189, 159, 180, 199, 219, 236, 250, 253, 255, 
275, 292! : 312, 331, 351, 372, 421, 457, 459, 477; evidence, 20; 
rescission, 59; warranty, 20, 29. 

Sale of Land, 177. 

Sale to Minor, 177. 

Schools and School Districts, 20, 59, 99, 219, 275, 372, 441. 

Schco] Boards, 312, 

School Funds, 59. 

School Lands, lease, 20. 

School Law, 40. 

School Tax, 20. 

Seduction, 99, 120, 140, 459, 477. 

Service by Publication, 17, 39, 159, 290, 351, 405. 

Service of Process, 135, 275, 326, 388. 

Set Off, 35, 56, 136, 180, 215. 

Sheriff, 406, 441. 

Shipping, 59, 306. 

Slander, 140, 180, 236, 255, 312, 331, 372. 

Specific Performance, 2, 40, 59, 99, 159, 200, 236, 255, 
331, 351, 406, 441, 459, 477. 

Stare Decisis, 180. 

State Legislatures, 478. 

Statute, 219, 236, 275, 388, 406, 460. 

Stock and Stockholders, 35, 135, 195, 231, 247, 460. 

Street Railroads, 235, 422. 

Streets, obstruction, 18. 

Subrogation, 18, 20, 80, 137, 219, 371, 440. 

Summons, 60, 275, 292. 

Sunday Contract, 200, 351. 

Sunday Laws, 422. 

Supreme Court, 460. 

Surface Water, 80, 422. 

Surveys, 120. 

Taxation, 20, 40, 60, 97, 99, 140, 160, 180, 219, 236, 255, 350, 351, 
372, 406, 422, 442, 460; assessment, 40, 60, 160, 519, 406 ; 
collection, 20. 


Tax-deed, 180, 312, 388. 

Tax-Len, 100, 460. 

Tax-sale, 388, 460. 

Tax-titles, 60, 140, 406, 422, 478. 

Telegraph Companies, 100, 160, 220, 236, 255, 292, 352. 
Tenants in Common, 120, 220, 255, oy 352, 372, 442. 
Town, 60. 


Township, 47 

Trade-mark, A 140, 255, 271, 442, 478; infringement, 40, 140, 
eet ) 

Trespass, 20, 59, 100, 134, 199, 200, 255, 290, 442. 

Trespass to try Title, 140, 236, 255. 

Trial, 20, 40, 60, 80, 100,120, 180, 200, 236, 255, 275, 292, 331, 
316, 352, 372, 406, 422, 442, 460; defective machine, 20; 
waiver, 40. 

Trover, 140. 

Trover and Conversion, 442. 

Trust, 40, 100, 120, 140, 18), 220, 255, 275, 312, 331, 352, 460, 478; 
deed, 40; parol evidence, 20. 

Trust and Trustee, 40, 100, 200, 352. 

Trust Fund, 60. 

Ultra Vires, 478. 

United States Marshals, 460. 

Usury, 79, 120, 134, 140, 160, 200, 220, 275. 

Vendor and Vendee, — 188, 160, 180, 200, 236, 256, 276, 292, 
312, 332, 352, 406, 442, 4 

Vendor’s Lien, 100, 140, an 806, 332, 478. 

Verdict, 58, 100, 176, 372; sufficiency, 20. 

Waiver, 40. 

Warehousman, 312, 331 

Warranty, 199, 219, 236, 275, 331. 

Waste, 60, 120. 

Water Rights, 60, 80, 100, 140, 177, 220, 255, 273, 275, 332, 352. 

Waters and Water Courses, 20, 60, 80, 180, 200, 220, 255, 
332, 442. 

Ways, 220. 

Weights and Measures, 332. 

Wheat Inspection, 388. 

Wife’s Separate Estate, 120, 220. 

Will, 20, 60, 100, 120, 140, 160, 180, 200, 220, 236, 255, 275, 292, 

312, 2, 352, 372, 388, 406, 442, 460, 478; construction, 60, 
100, 120. 140, 160, 180, 200, 220, 236, 255, 312, 332, 352, 372, 
406, 442, 460, 478; execution, 442; power’ 20; pro- 
bate, 60, 120, 160; testamentary powers, 120; undue 
influence, 140, 220, 3 

Witness, 60, 236, 255, 275, 372, 406, 422, 442; attorney and 
client, 40; cross-examination, 220; fees, 15; impeach- 
ment, 275, 406; transactions with decedent, 140, 200, 
220, 275, 292, 372, 422, 442. 

Women, 352, 388. 

Writ of Error, 154. 





